
 

 

UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
www.flmb.uscourts.gov  

 
In re: 

Chapter 11 
MARGARET SCHMIDT, 
       Case No. 8:16-bk-10622-MGW 

Debtor. 
      / 
  

DEBTOR’S MOTION FOR AUTHORITY TO SELL ASSETS FREE  
AND CLEAR OF LIENS AND TO ASSUME AND ASSIGN CERTAIN 

EXECUTORY CONTRACTS AND LEASES TO SUCCESSFUL BIDDER 
 

MARGARET SCHMIDT, as debtor and debtor in possession (the “Debtor”), by and 

through her undersigned attorneys moves for authority to sell certain assets free and clear of liens 

and to assume and assign certain executory contracts and leases, if any, to the successful bidder 

(the “Motion”).  In support of this Motion, the Debtors would show: 

1. This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  The subject matter of this Motion is a core proceeding pursuant to 28 U.S.C. § 157(b).  

Venue is proper in this district pursuant to 28 U.S.C. § 1408.  The statutory predicates for the 

relief sought in this Motion include 11 U.S.C. §§ 105, 363, 1107, and 1108 and Rules 2002, 

6004, and 6006 of the Federal Rules of Bankruptcy Procedure. 

2. In order to pay off her confirmed Chapter 11 plan, as modified, the Debtor intends 

to sell Assisted Living of Pasco, Inc., a Florida corporation d/b/a Forest Glen Lodge (the 

“Facility”) and the underlying real property located at 7435 Plathe Road, New Port Richey, 

Florida (the “Real Property”) pursuant to the sale and bidding process described herein.  The 

sale of the Facility and the Real Property (together, the “Assets”) will be free and clear of all 
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liens, claims and encumbrances, except certain liabilities, which are contemplated to be assumed 

by the purchaser.   

3. On December 14, 2016, the Debtor filed with this Court her voluntary petition for 

Relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”).  The 

Debtor continues to operate her business and manage her properties as debtor in possession 

pursuant to §§1107(a) and 1108 of the Bankruptcy Code.  

4. On August 21, 2017, this Court entered an order confirming the Debtor’s Chapter 

11 Plan.  

5. On April 6, 2018, the Debtor filed a Motion to Modify Payments under Individual 

Chapter 11 Plan (Doc. No. 115) (the “Modification Motion”), which seeks to modify the Plan to 

allow funding from one or more of the following sources: (a) ongoing operations of the Facility; 

(b) refinancing the Real Property; and/or (c) a going concern sale of the Assets. 

6. The Debtor has determined that it would be in the best interest of creditors to 

market the Assets for sale.   

7. The Debtor’s Real Property is encumbered by liens and security interests of 

Comerica Bank, Wells Fargo Bank, as well as other consensual liens. 

8. The Debtor desires to sell the Assets to a third party (the “Purchaser”) pursuant 

to an Asset Purchase Agreement (the “Agreement”).  Although the Debtor does not have a 

current offer to purchase the Assets, the Debtor believes that the value of the Assets would be 

maximized by a competitive sale process.  

9. The Debtor seeks authority to sell the Assets free and clear of all liens, claims, 

and encumbrances pursuant to § 363(f) of the Bankruptcy Code, except as set forth in the 

Agreement. 
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10. Section 363(b)(1) states that the “trustee, after notice and a hearing, may use, sell, 

or lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. 

§ 363(b)(1).  A debtor must demonstrate a sound business justification for a sale or use of assets 

outside the ordinary course of business. See, e.g., Licensing by Paolo, Inc. v. Sinatra (In re 

Gucci), 126 F.3d 380, 387 (2d Cir. 1997); Comm. of Equity Sec. Holders v. Lionel Corp. (In re 

Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); In re Global Crossing Ltd., 295 B.R. 726, 

743 (Bankr. S.D.N.Y. 2003); In re Ionosphere Clubs, Inc., 100 B.R. 670, 675 (Bankr. S.D.N.Y. 

1989); In re Phoenix Steel Corp., 82 B.R. 334, 335-36 (Bankr. D. Del. 1987) (stating that judicial 

approval of a section 363 sale requires a showing that the proposed sale is fair and equitable, a 

good business reason exists for completing the sale and the transaction is in good faith); cf. In re 

Delphi Corp., No. 05-44481(RDD), 2009 WL 2482146, at *6 (Bankr. S.D.N.Y. July 20, 2009) 

(Drain, J.) (“Debtors have demonstrated compelling circumstances and a good, sufficient and 

sound business purpose and justification for the sale under section 363(b) and (f) of the 

Bankruptcy Code.”).  Courts usually defer to the business judgment of a debtor in deciding 

whether or not to authorize a debtor to sell property outside the ordinary course of business.  See 

e.g., In re Continental Airlines, Inc., 780 F.2d 1223 (5th Cir. 1986); In re Lionel Corp., 722 F.2d 

1063, 1071 (2nd Cir. 1983); In re Mason's Nursing Center, Inc., 73 B.R. 360, 362 (Bankr. S.D. 

Fla. 1987). 

11.   The Debtor has sound business justifications for selling the Assets.  Based on a 

financial analysis of the Assets and recent interest, the Purchase Price proposed is reasonable.  

The proposed Purchase Price is sufficient to pay all allowed claims pursuant to the terms of the 

confirmed Chapter 11 Plan. Accordingly, the Debtor believes that the sale of the Assets presents 

the best opportunity for the Debtor to pay creditors and achieve a successful result. 
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12. The Debtor will continue to market the Assets up until the Bid Deadline (as 

defined in the Bid Procedures Motion) by continuing to engage prospective purchasers in 

bidding for the Assets and providing parties with continued access to information related to the 

Assets to all Qualified Bidders (as defined in the Bid Procedures Motion).  In this way, the 

Debtor intends to maximize the number of participants who may participate as bidders at the sale 

and thereby maximize the value to be achieved from the sale of the Assets. 

13. The Debtor submits that the Agreement constitutes (or will constitute) the best 

offer for the Assets, and will provide a greater recovery for the Debtor’s estate than would be 

provided by any available alternative. Thus, the Debtor’s entry into the Agreement or Marked 

Agreement (as defined in the Bid Procedures Motion), as the case may be, represents a sound 

exercise of their reasonable business judgment. 

14. The Debtor believes that the third party purchaser at the Sale will be a good faith 

purchaser entitled to the protections of § 363(m) and (n) of the Bankruptcy Code. 

15. Section 363(m) of the Bankruptcy Code provides: 

The reversal or modification on appeal of an authorization under 
subsection (b) or (c) of this section of a sale or lease of property 
does not affect the validity of a sale or lease under such 
authorization to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were 
stayed pending appeal. 
 

11 U.S.C. § 363(m). 

16. Although the Bankruptcy Code does not define “good faith” the Second Circuit 

Court of Appeals, in Gucci, has held that the: 

(a) [g]ood faith of a purchaser is shown by the integrity of his conduct during 
the course of the sale proceedings; where there is a lack of such integrity, 
a good faith finding may not be made. A purchaser's good faith is lost by 
“fraud, collusion between the purchaser and other bidders or the trustee,” 
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or an attempt to take grossly unfair advantage of other bidders.  
 

126 F.3d at 390 (quoting In re Rock Indus. Mach. Corp., 572 F.2d 1195, 1198 (7th Cir. 1978) 

(interpreting Bankruptcy Rule 805, the precursor to section 363(m) of the Bankruptcy Code)); 

see also Bace v. Babbitt, No. 07 Civ. 2420 (WHP), 2008 WL 800579, at *3 (S.D.N.Y. Mar. 25, 

2008) (same) (quoting Gucci, 126 F.3d at 390); In re Sasson Jeans, Inc., 90 B.R. 608, 610 

(S.D.N.Y. 1988) (same) (quoting Tompkins v. Frey (In re Bel Air Assocs., Ltd.), 706 F.2d 301, 

305 (10th Cir. 1983)). 

17. The Debtor submits that any third party purchaser paying the Minimum Bid Price 

or greater is a “good faith purchaser” within the meaning of section 363(m) of the Bankruptcy 

Code. The consideration to be received by the Debtor pursuant to the Agreement is substantial, 

fair and reasonable. Accordingly, the Debtor seeks a finding that the Purchaser is a “good faith 

purchaser” under section 363(m) of the Bankruptcy Code and is entitled to the full protection 

thereof. 

Approval Of Sale Transaction Free And Clear 

18. The Debtor requests approval to sell the Assets free and clear of any and all liens, 

claims and encumbrances, except for the Assumed Liabilities, in accordance with section 363(f) 

of the Bankruptcy Code. Pursuant to section 363(f) of the Bankruptcy Code, a debtor in 

possession may sell property of the estate “free and clear of any interest in such property of an 

entity other than the estate” if any one of the following conditions is satisfied: 

(a) applicable nonbankruptcy law permits sale of such property free and clear 

of such interest; 

(b) such entity consents; 
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(c) such interest is a lien and the price at which such property is to be sold is 

greater than the aggregate value of all liens on such property; 

(d) such interest is in bona fide dispute; or 

(e) such entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of such interest. 

11 U.S.C. § 363(f); see also Contrarian Funds, LLC v. Westpoint Stevens, Inc. (In re Westpoint 

Stevens, Inc.), 333 B.R. 30, 50 (S.D.N.Y. 2005) (“Where ... a sale is to be free and clear of 

existing liens and interests other than those of the estate, one or more of the criteria specified in 

section 363(f) of the statute must also be met.”), rev’d in part on other grounds 600 F.3d 231 (2d 

Cir. 2010). This provision is supplemented by section 105(a) of the Bankruptcy Code, which 

provides that “[t]he court may issue any order, process, or judgment that is necessary or 

appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a); see also 

Volvo White Truck Corp. v. Chambersburg Beverage, Inc. (In re White Motor Credit Corp.), 75 

B.R. 944, 948 (Bankr. N.D. Ohio 1987) (“Authority to conduct such sales is within the court’s 

equitable powers when necessary to carry out the provisions of Title 11.”). 

19. The Debtor believes that each of the parties holding Claims in the Assets could be 

compelled to accept a monetary satisfaction of such Claims or such Claims are the subject of a 

bonafide dispute.  Courts have adopted the view that the “aggregate value of all liens” referenced 

in section 363(f)(3) of the Bankruptcy Code means the actual economic value of the liens, not 

their face amount. In re Beker Indus. Corp., 63 B.R. 474, 475-76 (Bankr. S.D.N.Y. 1986). Thus, 

where the purchase price for a debtor’s assets is the best available under the circumstances, a 

court may authorize the sale free and clear of existing liens, claims and encumbrances pursuant 

to section 363(f)(3) of the Bankruptcy Code, even if the purchase price is less than the face 
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amount of liens, claims and encumbrances. Id at 477-78. In this instance, the procedures outlined 

in this Motion and the Debtors’ continuing efforts to market the Assets will ensure that the 

purchase price for the Assets is the best available. Therefore, the sale of the Assets should be 

approved free and clear of any Claims regardless of their face amount, and even though the face 

amount exceeds the purchase price for the Assets. 

20. In addition, certain holders of Claims otherwise have consented (or, absent any 

objection to this Motion, may be deemed to have consented) to the sale of the Assets.  Finally, 

any Claims that are interests in property being sold, if any, will attach to the net proceeds of the 

Sale Transaction, subject to any claims and defenses the Debtor may possess with respect 

thereto.  Accordingly, the Debtor believes that (a) the Sale Transaction will satisfy the statutory 

prerequisites of section 363(f) of the Bankruptcy Code and (b) the sale of the Assets should be 

approved free and clear of all liens, claims and encumbrances. 

Approval of Assumption of Contracts 

21. The standard for a debtor to assume and assign or reject an executory contract or 

unexpired lease pursuant to section 365 of the Bankruptcy Code is whether the debtor's decision 

is made within its sound business judgment. See, e.g., Orion Pictures Corp. v. Showtime 

Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1098 (2d Cir. 1993) (noting that 

section 365 of the Bankruptcy Code “permits the trustee or debtor-in-possession, subject to the 

approval of the bankruptcy court, to go through the inventory of executory contracts of the 

debtor and decide which ones it would be beneficial to adhere to and which ones it would be 

beneficial to reject”). 

22. The Debtors seek authority to assume and assign the Assumed Contracts that may 

be identified in the Agreement (if applicable) (the “Assumed Contracts”). The Debtor asserts 
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that, upon compliance with the procedures outlined above, they will have met all requirements of 

sections 365(b) and 365(f) of the Bankruptcy Code and should be permitted to assume and assign 

Assumed Contracts to the Purchaser (or a Successful Bidder other than the Purchaser), as the 

case may be. 

23. The assumption and assignment of certain Assumed Contracts, as may be 

identified by the Purchaser, is provided for in the Agreement and is an integrated part of the Sale 

Transaction. In light of the proposed divestiture of the Assets, the Assumed Contracts to be 

assumed and assigned will in most cases no longer be necessary to the Debtor’s reorganization 

and would constitute a burden on their chapter 11 estates and would be rejected.  By contrast, the 

Assumed Contracts to be assumed and assigned provide value to the Purchaser (or a Successful 

Bidder other than the Purchaser) and the purchase price set forth in the Agreement is being 

offered in part because of the value of such contracts to the Purchaser.  Accordingly, the 

assumption and assignment of Assumed Contracts, if applicable, is warranted, in the Debtor’s 

business judgment, to eliminate the ongoing liabilities associated therewith and to complete (and 

maximize the value of) the Sale Transaction.  Assumption and assignment of Assumed 

Contracts, is, thus, a sound and reasonable exercise of the Debtor’s business judgment and 

should be approved. 

24. Upon satisfaction of indebtedness of Comerica Bank and Wells Fargo Bank, the 

net proceeds of the Sale Transaction shall pay the allowed claims of creditors in the order of their 

priority.  It is contemplated that the sale proceeds will be sufficient to pay the allowed claims of 

creditors pursuant to the terms of the confirmed Plan. 
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NOTICE 

25. This Motion is being served on (i) all parties which, to the knowledge of the 

Debtor, have or have asserted liens or other interests in the Assets, and (ii) all parties on the 

Court’s mailing matrix. 

26. Pursuant to Rule 6004(b) of the Federal Rules of Bankruptcy Procedure, any 

objections to the Motion must be filed with the Court and served on Debtor’s counsel so as to be 

actually received not less than three (3) days before the date of the hearing on this Motion. 

 WHEREFORE, the Debtor respectfully requests that this Court approve the sale  

of the Assets to the successful bidder at auction free and clear of liens and encumbrances, and for 

such other and further relief as may be just. 

DATED:  October 14, 2019 

 /s/  Barbara A. Hart    
Barbara A. Hart (FBN 0512306) 
Stichter, Riedel, Blain & Prosser, P.A. 
110 East Madison Street, Suite 200 
Tampa, Florida  33602 
(813) 229-0144 – Phone  
(813) 229-1811 – Fax  
bhart@srbp.com  
Attorneys for Debtor 

 
 
 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

either the Court’s CM/ECF system or by U.S. Mail on October 14, 2019, to all creditors and 

interested parties on the attached lists.  

 
 /s/ Barbara A. Hart   
Barbara A. Hart 
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ASSET PURCHASE AGREEMENT 
The Forest Glen Lodge 

 
THIS ASSET PURCHASE AGREEMENT (this “Agreement”) is made this 

____ day of _______________, 2020 (the “Effective Date”), by and among 
____________________________________ (“Purchaser”), on the one hand, and Assisted 
Living of Pasco, Inc., a Florida corporation d/b/a Forest Glen Lodge (the “Facility Seller”), and 
Margaret R. Coffey a\k\a Margaret Coffey a\k\a Margaret Schmidt (the “Real Property Seller” 
and together with the Facility Seller, collectively, the “Sellers”), on the other hand.  Purchaser and 
the Sellers may hereinafter be referred to as the “Parties” or each as a “Party.” 

RECITALS 

A. Facility Seller operates a licensed assisted living facility known as Forest 
Glen Lodge (the “Facility”). 

B. Real Property Seller is an individual and the owner of both (i) the real 
property upon which the Facility operates located at 7435 Plathe Road, New Port Richey, Florida 
34653 (the “Real Property”), and (ii) all of the issued and outstanding shares of stock of the 
Facility Seller. 

C. On December 14, 2016, Real Property Seller filed a voluntary petition for 
relief under Chapter 11 of Title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the 
“Bankruptcy Code”), commencing Case No. 8:16-bk-10622-MGW (the “Bankruptcy Case”), 
pending in the United States Bankruptcy Court for the Middle District of Florida, Tampa Division 
(the “Bankruptcy Court”). 

D. On August 21, 2017, the Bankruptcy Court entered an order confirming the 
Real Property Seller’s Chapter 11 Plan (“Plan”).   

E. On April 6, 2018, the Debtor filed a Motion to Modify Payments under 
Individual Chapter 11 Plan (Doc. No. 115) (the “Modification Motion”), which seeks to modify 
the Plan to allow funding payments under the Plan from one or more of the following sources: (a) 
ongoing operations of the Facility; (b) refinancing certain loan obligations of the Real Property 
Seller secured by a mortgage upon the Real Property; and/or (c) a going concern sale of the Facility 
and Real Property. 

F. The sale of the Facility and the Real Property shall be pursuant to the Plan, 
as modified. 

G. The only asset that the Real Property Seller desires and intends to sell 
pursuant to this Agreement is the Real Property.  The Real Property Seller will retain all other 
assets that are personal to her. 

H. Sellers desire to sell and assign to Purchaser, and Purchaser desires to 
purchase and acquire from Sellers, the Purchased Assets, and the Purchaser agrees to pay to the 
Sellers the consideration set forth in this Agreement including the assumption by the Purchaser of 
the Assumed Liabilities, on the terms and conditions set forth in this Agreement and in accordance 
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with Sections 105, 363, 365 and 1129 and other applicable provisions of the Bankruptcy Code 
(collectively, the “Transaction”). 

I. The approval of the Bankruptcy Court is required to consummate the sale 
and purchase of the Purchased Assets and the Transaction. 

AGREEMENT 

Accordingly, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as 
follows: 

ARTICLE 1 
PURCHASE AND SALE OF PURCHASED ASSETS 

Section 1.1. Agreement to Sell and Purchase Assets.  Subject to the terms 
and conditions of this Agreement, on the Closing Date, Sellers will sell, assign, transfer, convey 
and deliver to Purchaser, and Purchaser will purchase and acquire, all right, title and interest in 
and to the Purchased Assets, free and clear of all Encumbrances other than the Permitted 
Encumbrances. 

Section 1.2. Purchased Assets Defined.  As used in this Agreement, the term 
“Purchased Assets” means the Real Property and substantially all of the assets, properties, 
business, goodwill, and rights of every kind, nature and description, wherever located, real, 
personal or mixed, tangible or intangible, whether accrued, contingent or otherwise now existing 
or hereinafter acquired, which are owned by Sellers and which are used or usable in the conduct 
of the Facility, other than the Excluded Assets, which Purchased Assets include but are not limited 
to, all right, title and interest of Sellers in, to and under the following: 

1.2.1. The Real Property, which is more particularly described 
on Schedule 1.2.1 attached hereto. 

1.2.2. All goodwill related to the Facility; 

1.2.3. Any Vehicles to be identified on Schedule 4.7 attached 
hereto, but which shall not include any motor vehicles which are Excluded Assets; 

1.2.4. All equipment, supplies, tools, fixtures, furniture, and 
all other tangible personal property of Sellers relating to the Facility as specifically set 
forth on Schedule 4.7 attached hereto; 

1.2.5. All Inventory; 

1.2.6. All Licenses to the extent such Licenses are assignable 
to Purchaser, if any; 

1.2.7. The rights of Sellers under the Resident Contracts; 
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1.2.8. The Assumed Contracts, which shall include all 
Resident Contracts; 

1.2.9. The names of Sellers used or useable in the operation of 
the Facility, including but not limited to “Forest Glen Lodge”, telephone numbers, 
facsimile numbers, email addresses, Social Media Assets and websites of Sellers used 
in the operation of the Facility; 

1.2.10. All books and records, financial and accounting 
records, customer files, resident lists and records, vendor files, vendor lists and 
records, cost files and records, credit information, human resources records, business 
records and plans, studies, surveys, reports, correspondence, sales and promotional 
literature and materials, advertising and advertising copy, computer and other records, 
and all similar data, documents and items, wherever located, relating to the Facility 
(collectively, the “Books and Records”), but not including the Corporate Records of 
Sellers;  

1.2.11. All Prepaids and Deposits; and 

1.2.12. Any and all other assets which are not Excluded Assets 
and which are owned, used or usable by Sellers in connection with the conduct of the 
Facility whether or not necessary to conduct the Facility. 

Section 1.3. Excluded Assets.  Notwithstanding anything to the contrary 
contained herein, Sellers shall retain only the following assets of the Facility set forth 
below (collectively, the “Excluded Assets”), which shall consist solely of the 
following: 

1.3.1. All Accounts Receivable of Sellers; 

1.3.2. The Corporate Records of Sellers; 

1.3.3. Any records relating to the Purchased Assets or the 
Facility that Sellers are required by Applicable Laws to retain in their possession 
(provided, that copies of any such records that are not Excluded Assets pursuant to 
another provision of this Section 1.3 will, to the extent permitted by Applicable Laws, 
be provided to Purchaser); 

1.3.4. Any Contracts, other than Assumed Contracts, relating 
to the Purchased Assets or the Facility (collectively, the “Excluded Contracts”); 

1.3.5. Those assets to be set forth on Schedule 1.3.5 attached 
to this Agreement; and 

1.3.6. Any and all restricted and unrestricted cash and cash 
equivalents (including all restricted cash held by or for the benefit of the Sellers or the 
Residents), cash accounts, including cash accounts serving as collateral for secured 
debt, letters of credit, insurance policies or programs, marketable securities and 
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certificates of deposit, deposits made with respect to Contracts (including the Resident 
Contracts), utility deposits, temporary investments of cash and including any such 
cash or cash equivalents which are derived from gifts, grants, bequests and donations 
held in trust for charitable purposes, and all bank accounts and all electronic fund 
transfer accounts. 

Section 1.4. Assumed Liabilities. Subject to the terms, conditions, and other 
provisions of this Agreement, at and effective as of the Closing, the Purchaser shall assume the 
future payment and performance of the following Liabilities (collectively, the “Assumed 
Liabilities”): 

1.4.1. All Liabilities arising from or related to the Assumed 
Contracts, which shall include the Resident Contracts and the corresponding Resident 
Obligations, with respect to (i) matters occurring thereunder on or after the Closing 
Date, and (ii) any Cure Amounts, if any; 

1.4.2. All Liabilities of Sellers assumed and agreed to be paid 
by the Purchaser pursuant to Section 3.5 of this Agreement; and 

1.4.3. All Transfer Taxes to the extent not exempt pursuant to 
Section 1146(a) of the Bankruptcy Code. 

Notwithstanding anything to the contrary contained in this Agreement, the Purchaser shall be 
responsible for all Liabilities relating to or arising out of the operation of the Purchased Assets or 
the Facility or the conduct of the business of the Facility thereon by the Purchaser on and after the 
Closing Date. 

Section 1.5. Excluded Liabilities Not Assumed.  Sellers shall retain, and 
shall be solely responsible for paying, performing and discharging when due, and shall pay 
perform and discharge when due or pursuant to a Confirmed Plan, and Purchaser will not assume 
or otherwise have or acquire any obligation, responsibility or liability for, any Excluded Liabilities.  
The term “Excluded Liabilities” means any and all Liabilities of Sellers or the Facility up to the 
Closing Date, whether now existing or hereafter arising, including but not limited to the following 
Liabilities: 

1.5.1. Any Liability in respect of any services or care provided 
by Facility Seller to any past or current Residents of the Facility including malpractice 
Liability or professional errors and omissions Liability; 

1.5.2. Any Liability under any Contract that is not an 
Assumed Contract; 

1.5.3. Any Liabilities, including any Claims, whether to 
employees, former employees, their beneficiaries or any other person (i) arising on or 
prior to Closing or (ii) arising out of or relating to any Employee Plans (including the 
establishment, operation or termination thereof and the notification and provision of 
COBRA coverage); 
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1.5.4. All Liabilities of Sellers under this Agreement and the 
Transaction Documents or any document executed pursuant hereto or contemplated 
hereby; 

1.5.5. All legal, accounting, brokerage, finder’s fees, if any, 
Taxes or other expenses incurred by Sellers in connection with this Agreement or the 
consummation of the transactions contemplated hereby; 

1.5.6. All Liabilities of Sellers relating to Tax laws, to 
fraudulent conveyances, fraudulent transfers, preferential transfers and the like by 
Sellers; 

1.5.7. All Liabilities of Sellers of any nature to any past or 
present shareholder or equity holder of Sellers; 

1.5.8. All (i) Taxes of Sellers, and (ii) Taxes with respect to 
the Facility and the Purchased Assets with respect to any taxable period or portion 
thereof ending on or before the Closing Date (for purposes of this clause (ii), Taxes 
which are payable for a period that includes, but does not end on, the Closing Date 
shall be allocated ratably on a daily basis); 

1.5.9. Any Claims for compensation, salaries, bonuses, wages, 
vacation pay, or benefits due or accrued owing to any present or former employee or 
independent contractor of Sellers incurred prior to or as of the Closing Date; 

1.5.10. Any Liabilities for accounts payable of Sellers for 
Contracts that are not Assumed Contracts; 

1.5.11. Any Damages resulting from a breach or violation of an 
Environmental Law by Sellers or Damages resulting from any environmental 
condition in existence prior to Closing; 

1.5.12. Any Liability in respect of the Excluded Assets;  

1.5.13. Any Liabilities of Sellers to indemnify any Person in 
connection with the operation of the Facility prior to the Closing by reason of the fact 
that such Person was a director, officer or employee of Sellers, whether arising under 
Contract, common law or otherwise; or 

1.5.14. Any and all other Liabilities of Sellers not specifically 
assumed by Purchaser. 

ARTICLE 2 
PURCHASE PRICE 

Section 2.1. Purchase Price.  At Closing, in consideration of the sale and 
transfer of the Purchased Assets, Purchaser shall pay to Sellers a purchase price of $4,700,000.00 
(the “Purchase Price”).   
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Section 2.2. Payment of Purchase Price.  Purchaser shall pay the Purchase 
Price as follows:  

2.2.1 On the Effective Date, Purchaser shall make payment of the sum of 
$25,000.00 (the “Deposit”) by confirmed federal wire transfer of immediately 
available funds to Stichter, Riedel, Blain & Postler, P.A., 110 E Madison Street, 
Suite 200, Tampa, Florida 33602 (the “Escrow Agent”).  

2.2.2 Purchaser shall pay the balance of the Purchase Price (i.e. the 
Purchase Price, less the Deposit), subject to any adjustments as provided for herein, 
at the Closing.  

2.2.3 Escrow Agent shall deposit all escrow funds in a trust account with 
a federally insured financial institution. All funds delivered to Escrow Agent 
pursuant to this Agreement shall be held by said Escrow Agent in trust. The funds 
held in the trust account may be commingled with other funds that Escrow Agent 
holds as escrow agent or as trustee in the trust account.  The funds shall be held in 
an interest bearing account where the interest is paid to The Florida Bar 
Foundation’s IOTA program.  In the event of any dispute regarding any action 
taken, or proposed to be taken by Escrow Agent with respect to the Deposit held by 
Escrow Agent pursuant to this Agreement, Escrow Agent in its sole discretion may:  
a. Refuse to comply with any demands on it and continue to hold the Deposit, or 
any portion thereof, until it receives either (i) written instructions signed by 
Purchaser and Sellers, or (ii) a Court Order, having final jurisdiction thereof, 
directing the disbursement of the of the Deposit; b. On two (2) days prior written 
notice to Sellers and Purchaser, take such affirmative action as it may deem 
appropriate to determine its duties as Escrow Agent including, but not limited to, 
the deposit of the Deposit with a court of competent jurisdiction and/or the 
commencement of an action for interpleader; or c. If Purchaser or Sellers shall have 
commenced litigation with respect to the Deposit, to deposit the Deposit with the 
clerk of the court in which said litigation is pending.  Escrow Agent shall not be 
responsible for the genuineness of any certificate or signature, and may rely 
exclusively upon and shall be protected when acting upon any written notice, 
affidavit, request, consent or other instrument believed by Escrow Agent, in good 
faith, to be genuine or to be signed or presented by the proper person, or to be 
otherwise duly authorized or properly made. Escrow Agent shall have no 
responsibility under this Agreement except for the performance of its express duties 
hereunder.  No amendment or modification of this Agreement or waiver of its terms 
by Purchaser or Sellers shall affect the rights and duties of Escrow Agent hereunder 
unless Escrow Agent's written consent thereto shall have been first obtained.  Upon 
disbursing the Deposit under the provisions of this Section, Escrow Agent shall be 
released from all liability with respect to the Deposit, except for an accounting 
thereof. The Purchaser agrees to pay directly, or reimburse Escrow Agent for any 
and all expenses incurred by Escrow Agent in any such action. As between the 
Purchaser and Sellers, the non-prevailing party in any action pertaining to the 
Deposit shall be responsible for any and all reasonable expenses incurred by 
Escrow Agent in any such action.  Purchaser, Sellers and Escrow Agent 
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acknowledge that Escrow Agent is acting hereunder solely as a fiduciary to the 
Parties.  The Parties agree that Escrow Agent shall not be liable to any party or 
person whomsoever for misdelivery to Purchaser or Sellers of the Deposit, unless 
such misdelivery shall be due to willful breach of this Agreement or gross 
negligence on the part of Escrow Agent.  Purchaser hereby expressly acknowledges 
that Escrow Agent also serves as counsel to the Real Property Seller in connection 
with this Agreement and the transaction contemplated herein and Purchaser 
specifically acknowledges and agrees that the duties of Escrow Agent, as Escrow 
Agent hereunder, shall not prohibit its representation of the Real Property Seller, as 
the Real Property Seller’s counsel, in any matter which arises under or which is a 
result of this Agreement, including, without limitation, a dispute relating to the 
Deposit. Any reference in this Section 2.2.3 to the Deposit shall refer to the Deposit 
on hand with the Escrow Agent. 

Section 2.3. Allocation of Purchase Price.  Prior to the Closing, the Parties 
shall mutually agree upon an allocation of the Purchase Price among the Purchased Assets (the 
“Allocation”).  The Allocation shall be made in compliance with Section 1060 of the Code.  Except 
as otherwise required by Applicable Laws, (a) neither Purchaser nor Sellers shall take a position 
on any Tax Return or in any administrative or judicial proceeding relating to Taxes inconsistent 
with the Allocation, and (b) both Purchaser and Sellers shall file all Tax Returns and forms 
consistent with the Allocation.  The premium for the owner’s title insurance policy and Transfer 
Taxes on the Deed, if any, shall be determined in accordance with the amount allocated to the Real 
Property in the Allocation.  

ARTICLE 3 
CLOSING; CLOSING DELIVERIES 

Section 3.1. Closing.  Subject to the terms and conditions of this Agreement, 
and provided that the other conditions set forth in Sections 7.1 and 7.2 have been satisfied, other 
than (i) those conditions which are waived in accordance with the terms of this Agreement by the 
party or parties for whose benefit such conditions exist, and (ii) any such conditions, which by 
their terms, are not capable of being satisfied until the Closing, the sale and purchase of the 
Purchased Assets and the consummation of the Transaction (the “Closing”) will take place at a 
mutually agreeable location, or by such other means, including but not limited to the delivery of 
the relevant documents by means of facsimile, email, mail or courier as Sellers and Purchaser may 
mutually agree, at 10:00 a.m. on the date that is seven (7) days from the date of Purchaser’ receipt 
of evidence of assurance given to it by the appropriate State of Florida agency(s) and/or 
department(s) that Purchaser shall receive the New Operator License at or subsequent to the 
Closing as contemplated in Section 6.15 hereof (the day on which the Closing takes place being 
referred to herein as the “Closing Date”).  

Section 3.2. Sellers’ Deliveries at Closing.  At or prior to the Closing, 
Sellers shall deliver the following to Purchaser: 

3.2.1. A Bill of Sale in form and substance reasonably 
acceptable to Purchaser (the “Bill of Sale”), executed on Sellers’ behalf by an 
authorized officer of Sellers; 
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3.2.2. A special warranty deed in form and substance 
reasonably acceptable to Purchaser (the “Deed”) executed on behalf the Real Property 
Seller.  If applicable, the Deed shall contain an appropriate legend explaining the 
reasons that only nominal Transfer Taxes are due; 

3.2.3. A true, correct, and complete rent roll (the “Closing 
Rent Roll”) certified by an officer of Facility Seller, for the Facility listing each 
Resident as of a date which is within three (3) Business Days prior to the Closing Date, 
the unit, bed or room number of such Resident, and the amount of the monthly fees to 
be paid by such Resident (including room, meal and other applicable monthly fees), 
the amount of any Prepaids and Deposits, if any, date of the applicable Resident 
Contract and the expiration date of such Resident Contract, if applicable; 

3.2.4. An assignment and assumption agreement from Sellers 
with respect to all (a) Assumed Liabilities, and (b) Assumed Contracts (the 
“Assignment and Assumption Agreement”), and any and all additional instruments 
of assignment and assumption which are required to be executed by Sellers, in the case 
of Facility Seller, executed on Facility Seller’s behalf by an authorized officer of 
Facility Seller; 

3.2.5. The motor vehicle certificates of title for the Vehicles, 
if any;  

3.2.6. Any and all such other instruments of sale, assignment 
and transfer as are necessary or appropriate to sell, assign and transfer to Purchaser 
and to vest in Purchaser good and marketable title to the Purchased Assets (in 
recordable form, where appropriate), free and clear of all Encumbrances other than 
the Permitted Encumbrances, including, without limitation, certificates of title or 
origin (or like documents) with respect to the Vehicles and other equipment included 
in the Purchased Assets for which a certificate of title or origin is required in order for 
title thereto to be transferred to Purchaser and documentation evidencing the 
assignment to Purchaser of all of Sellers’ Social Media Assets included in the 
Purchased Assets, all executed on Sellers’ behalf by an authorized officer of Sellers; 

3.2.7. Customary title affidavits and such other reasonable 
documents in form acceptable to Real Property Seller and reasonably required by a 
reputable title company of Purchaser’s choice to permit the issuance in favor of the 
Purchaser of an owner’s policy of title insurance insuring title as to the Real Property;  

3.2.8. An affidavit of non-foreign status as to the Real 
Property Seller;  

3.2.9. A closing statement evidencing receipt by Sellers of the 
Purchase Price in accordance with Section 2.2 and accounting for the payment of any 
closing expenses and the prorations as contemplated in Section 3.5 (the “Closing 
Statement”), executed by Sellers; 
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3.2.10. A certificate of the Real Property Seller and of an 
authorized officer of Facility Seller certifying that (i) each of the representations and 
warranties of Sellers contained in this Agreement are true and correct in all material 
respects (except to the extent that they are qualified as to materiality in which case 
they are true and correct in all respects) on and as of the Closing Date as though made 
on and as of the Closing Date; and (ii) all covenants and agreements of Sellers to be 
performed or complied with on or prior to the Closing under this Agreement have been 
performed or complied with in all material respects; and 

3.2.11. All such other documents and instruments as Purchaser 
or its counsel shall reasonably request in connection with the consummation of the 
transactions contemplated by this Agreement. 

Section 3.3. Purchaser’s Deliveries at Closing.  At or prior to the Closing, 
Purchaser shall deliver the following to Sellers: 

3.3.1. The Purchase Price, less the Deposit; 

3.3.2. The Closing Statement, executed by Purchaser; 

3.3.3. All instruments of assignment and assumption, 
including but not limited to the Assignment and Assumption Agreement, which are 
required to be executed by Purchaser, all executed on Purchaser’s behalf by an 
authorized officer of Purchaser; 

3.3.4. A certificate of an authorized officer of Purchaser dated 
the Closing Date certifying that (i) each of the representations and warranties of 
Purchaser contained in this Agreement are true and correct in all material respects 
(except to the extent that they are qualified as to materiality in which case they are 
true and correct in all respects) on and as of the Closing Date as though made on and 
as of the Closing Date; and (ii) all covenants and agreements of Purchaser to be 
performed or complied with on or prior to the Closing under this Agreement have been 
performed or complied with in all material respects; and 

3.3.5. All such other documents and instruments as Sellers or 
their counsel shall reasonably request in connection with the consummation of the 
transactions contemplated by this Agreement.  

Section 3.4. Closing Expenses.  Purchaser shall be responsible for all costs 
and expenses due to any third parties and associated with the Closing including, without limitation: 
(i) to the extent applicable, any and all sales or Transfer Taxes incurred in connection with the 
sale, transfer and assignment of the Purchased Assets from Sellers to Purchaser; (ii) the title search 
and any title premiums owed for any owner’s policy of title insurance and any simultaneously 
issued lender’s policy of title insurance, as well as any endorsements to either of the foregoing 
policies, to be issued at or subsequent to the Closing; (iii) any recording fees or title insurance 
endorsements with respect to clearing public records of items that are not Permitted 
Encumbrances; (iv) any recording fees for the Deed and recording fees for any of the Purchaser’s 
financing documents; (v) the costs of any surveys, inspections, investigations or environmental 
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audits conducted by or on behalf of the Purchaser; (vi) any financing related expenses, (vii) any 
Cure Claims, and (iv) any and all other costs and fees incurred in connection with the sale, transfer 
and assignment of the Purchased Assets from Sellers to Purchaser hereunder at Closing or 
otherwise. 

Section 3.5. Closing Prorations. The following items shall be prorated as of 
the Closing Date: 

3.5.1. Real Estate and Personal Property Taxes.  The Sellers 
shall be responsible for the payment of all ad valorem real and personal property 
Taxes, including any general or special assessments levied, with respect to the 
Purchased Assets for the year 2019 and previous years (to the extent the same are 
unpaid as of the Closing Date) (the “Prior Year Taxes”).  Ad valorem real and 
personal property Taxes with respect to the Purchased Assets, inclusive of any general 
or special assessments levied, which are due and payable for the year of Closing, shall 
be prorated as of the Closing Date based on the actual current tax bill.  If the Closing 
takes place before the ad valorem real and/or personal property Taxes are fixed for the 
tax year in which the Closing Date occurs, the proration of the ad valorem real and/or 
personal property Taxes, as applicable, will be based on (i) 100% of the Sellers’ 2019 
real estate tax bills (combined taxes and assessments), using the amount(s) due by 
November 30, 2019, as set forth in the applicable 2019 Pasco County Tax Collector 
notices with regard to ad valorem Taxes and non-ad valorem assessments, and (ii) 
100% of the Sellers’ 2019 personal property tax bills (combined taxes and 
assessments), using the amount(s) due by November 30, 2019, as set forth in the 
applicable 2019 Pasco County Tax Collector notices with regard to tangible personal 
property Taxes.  Any such prorated amount that is allocated to the Sellers hereunder 
and the Prior Year Taxes shall be paid out of the cash portion of the Purchase Price 
received by the Sellers (or the Escrow Agent, as applicable) pursuant to Section 2.2.2 
and the title company of Purchaser’s choosing which closes the Transaction (on behalf 
of the Sellers) shall be responsible for, and shall pay, all such charges, assessments 
and Taxes for all periods prior to the Closing.  Any proration pursuant to this Section 
3.5.1 shall be considered a final settlement as of the Closing for the 2020 real estate 
Taxes and the 2020 personal property Taxes, and there shall be no re-proration for real 
estate Taxes or personal property Taxes post-Closing.   

3.5.2. Utilities. The Sellers will cause all meters for electricity, 
gas, water, sewer or other utility usage at the Facility to be read on the day before the 
Closing Date.  The Sellers will pay all charges for such utilities which have accrued 
prior to the Closing Date.  If the utility companies are unable or refuse to read the 
meters on the day before the Closing Date, all charges for such utilities to the extent 
unpaid will be prorated and adjusted as of the day before the Closing Date based on 
the most recent bills, or as the Sellers and the Purchaser may otherwise mutually agree.  
Any such prorated amount that is allocated to the Sellers shall reduce the Purchase 
Price (to be paid to the Debtors pursuant to Section 2.2.2 on the Closing Statement 
and the Purchaser shall be responsible for, and shall pay, all such charges for all 
periods prior to the Closing. If any prepaid utility deposits of the Sellers are transferred 
to the Purchaser as part of the transfer of utility accounts, then the Purchase Price shall 
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be increased on the Closing Statement by the amount of such transferred prepaid utility 
deposits. 

3.5.3. Monthly Service Fees and Rents. 

(a) Monthly Service Fees under the Resident Contracts for the 
month in which the Closing occurs shall be prorated as of the Closing Date and apportioned 
between the Facility Seller and the Purchaser as follows:  the Facility Seller shall be entitled to the 
portion of such Monthly Service Fees attributable to the period from the first (1st) day of such 
month to and including the day immediately prior to the Closing Date and the Purchaser shall be 
entitled to the portion of such Monthly Service Fees attributable to the period from and including 
the Closing Date to and including the last day of the month in which Closing occurs.  No delinquent 
Monthly Service Fees under the Resident Contracts shall be prorated. 

(b) With respect to any such Monthly Service Fees collected by 
the Facility Seller prior to the Closing Date in respect of the Monthly Service Fees for the month 
in which the Closing occurs, the Facility Seller shall remit the amount of the Purchaser’s share of 
such collected Monthly Service Fees to the Purchaser on the Closing Date.  With respect to any 
such Monthly Service Fees collected by the Purchaser on and after the Closing Date in respect of 
the Monthly Service Fees for the month in which the Closing occurs, the Purchaser shall remit the 
amount of the Facility Seller’s share of such collected Monthly Service Fees to the Debtors within 
five (5) Business Days after such receipt of same.  After the Closing Date, the Facility Seller shall 
not be permitted to collect any such amounts, provided that if any such amounts are sent to and 
received by the Facility Seller from and after the Closing Date, such amounts shall be held by the 
Facility Seller in trust and transferred to the Purchaser within five (5) Business Days after receipt 
of same.  Any such amounts collected by the Purchaser will be applied to the applicable Resident 
account in inverse order of maturity, and any such remaining amounts net of collection costs shall 
be paid to the Facility Seller. 

3.5.4. Delinquent Monthly Service Fees. The Facility Seller 
shall retain title to all delinquent Monthly Service Fees under the Resident Contracts 
and delinquent Monthly Service Fees due from any former Resident existing as of the 
Closing Date and shall have the right to collect such delinquent amounts at the Facility 
Seller’s expense but the Facility Seller may not seek to terminate any Resident 
Contracts or a Resident’s right to possession.  The Purchaser shall reasonably 
cooperate with the Facility Seller in connection with such collections, and promptly 
remit to the Facility Seller all such delinquent Monthly Service Fees and rents 
collected by the Purchaser after the Closing; provided, however, that all Monthly 
Service Fees that (i) are received after the Closing Date from such delinquent 
Residents and (ii) are not designated by such Residents to be on account of their 
obligations for any period before the Closing shall be applied first against the then-
current portion of such Resident’s Monthly Service Fee or rent obligation and then 
against the delinquent portion due to the Facility Seller.  The provisions of this Section 
3.5.4 shall survive the Closing for a period of one hundred eighty (180) days. 

3.5.5. Operating Expenses. All other operating expenses of the 
Facility Seller shall be prorated between the Facility Seller and the Purchaser.  If the 
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actual amounts of such operating expenses to be prorated are not known as of the 
Closing Date, the prorations shall be based on the most recent bills related to such 
operating expenses, or as the Facility Seller and the Purchaser may otherwise mutually 
agree.  Any such prorated amount that is allocated to the Facility Seller shall reduce 
the Purchase Price (to be paid to the Debtors pursuant to Section 2.2.2 on the Closing 
Statement and the Purchaser shall be responsible for, and shall pay, all such charges 
for all periods prior to the Closing. 

ARTICLE 4 
REPRESENTATIONS AND WARRANTIES OF SELLERS 

Sellers, jointly and severally, hereby make the following representations and 
warranties to Purchaser as of the Effective Date.  Purchaser shall be entitled to rely on such 
representations and warranties which shall expire at the Closing, with the exception of those 
representations and warranties set forth in Sections 4.1 and 4.2 which shall survive for a period of 
one (1) year following the Closing. 

Section 4.1. Organization and Standing.  The Facility Seller is a corporation 
duly organized, validly existing and in good standing under the laws of the State of Florida. Facility 
Seller has full power and authority to own and operate the Facility as it has been and is now being 
operated and to own, lease and operate the applicable Purchased Assets.  The Facility Seller is 
duly qualified to do business and is in good standing in every jurisdiction in which the Facility or 
the character of the Purchased Assets requires such qualification.   

Section 4.2. Power and Authority.  Sellers have the full right, power, legal 
capacity and authority to enter into and perform their obligations under this Agreement, and to 
consummate the transactions contemplated hereby, subject to approval by the Bankruptcy Court.  
The execution, delivery, carrying out and performance by Sellers of this Agreement, the sale of 
the Purchased Assets by Sellers under this Agreement, and the consummation of all the 
transactions contemplated hereby on the terms and conditions set forth herein have been duly and 
validly authorized by Sellers, and Sellers have or shall take all actions necessary to secure all 
approvals required in connection therewith (which actions and approvals have been obtained and 
carried out in compliance with all Applicable Laws, the Facility Seller’s Charter Documents, each 
as amended to date, all Contracts binding on Sellers, and the Bankruptcy Court).  This Agreement 
has been duly and validly executed and delivered by Sellers and (assuming due authorization, 
execution and delivery by Purchaser) this Agreement constitutes, and the other Transaction 
Documents will constitute, valid and legally binding obligations of Sellers enforceable against 
them in accordance with their respective terms, except as such enforcement may be limited by 
applicable bankruptcy, fraudulent conveyance, insolvency, moratorium or similar Applicable 
Laws affecting the rights of creditors generally and general equity principles (regardless of whether 
enforceability is considered a proceeding at law or in equity). 

Section 4.3. No Conflict.  Upon the entry of the Sale Order and Bankruptcy 
Court approval of the Transaction, the execution, delivery and performance of this Agreement, 
and the consummation of the purchase and sale of the Purchased Assets or any of the other 
transactions contemplated hereby or thereby, will not, to Real Property Seller’s Knowledge: 
(i) conflict with or violate the Charter Documents of Facility Seller; (ii) conflict with or violate 
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any Applicable Laws applicable to the Facility or to Sellers or any of their respective assets or 
properties, including but not limited to the Purchased Assets; (iii) result in the creation of any 
Encumbrance on any of the Purchased Assets; (iv) give rise to, or trigger the application of, any 
rights of any third party that would come into effect upon the execution or delivery of this 
Agreement or the consummation of the transactions contemplated hereby, or (v) require Sellers to 
notify or obtain any License from, or make any registration, declaration or filing with, any 
Governmental Authority. 

Section 4.4. Restrictions.  Other than matters applicable to Real Property 
Seller in the Bankruptcy Case, neither of the Sellers is subject to any restriction or any Court Order 
or Applicable Laws which adversely affects Sellers, the Purchased Assets or the Facility or affects 
or restricts the ability of Sellers to consummate the transactions contemplated hereby. 

Section 4.5. Third-Party Options.  There are no existing Contracts, options, 
commitments or rights with, to or in any third party to acquire from Sellers, any of the Purchased 
Assets or any interest therein or in the Facility. 

Section 4.6. Title and Sufficiency of Assets. 

4.6.1. Sellers own all of the Purchased Assets and have good 
and marketable title in and to all the Purchased Assets, and, subject to and upon 
approval of the Transaction by the Bankruptcy Court and entry of the Sale Order in 
the Bankruptcy Case, will sell such Purchased Assets free and clear of all 
Encumbrances other than Permitted Encumbrances.   

4.6.2. The Purchased Assets are sold “AS IS” and without 
warranty regarding the condition of the Purchased Assets. 

Section 4.7. Equipment, Personal Property.  Schedule 4.7 attached hereto 
sets forth an accurate list and summary descriptions of all machinery, equipment, 
supplies, tools, and all other tangible personal property used or usable by Sellers in 
connection with the Facility and transferred to Purchaser as part of the Transaction, 
including, without limitation, the Vehicles.  Except as otherwise provided on Schedule 
4.7, no personal property used by Sellers in connection with the Facility is held under 
any lease, security agreement, conditional sales contract, License, Contract, title 
retention or security arrangement, or is located other than in the possession of Sellers.   

Section 4.8. Contracts.  

4.8.1. Schedule 4.8.1 attached hereto identifies all material 
Contracts related to the Facility and the Real Property, including, without limitation, 
the Resident Contracts and the Payor Contracts (collectively, the “Material 
Contracts”). 

4.8.2. Except as may be otherwise disclosed on Schedule 4.8 
and to Real Property Seller’s Knowledge, each Resident Contract and each Payor 
Contract is in full force and effect and is valid and enforceable by and against Sellers 
and the other parties thereto, in each case in accordance with their terms, except as 

Case 8:16-bk-10622-MGW    Doc 158    Filed 10/14/19    Page 26 of 71



 

-14- 

enforcement may be limited by applicable bankruptcy, fraudulent conveyance, 
insolvency, reorganization, moratorium and other laws affecting enforcement of 
creditors’ rights generally and except insofar as the availability of equitable remedies 
may be limited by Applicable Laws.  Except as disclosed on Schedule 4.8, to Real 
Property Seller’s Knowledge, neither Sellers nor any other party, is in breach or 
Default under any of the Resident Contracts and the Payor Contracts, nor have Sellers 
received notice of any breach or Default under any such Resident Contract or Payor 
Contact nor does there exist any event, condition or omission that would constitute 
such a breach or Default (whether by lapse of time or notice or both). 

Section 4.9. Environmental Matters.   

4.9.1. No releases of Hazardous Materials in violation of any 
Environmental Law or that would reasonably be expected to result in Damages against 
Sellers, the Purchased Assets or the Facility have occurred at or from any property 
during the period it was owned or leased by Sellers or, to Real Property Seller’s 
Knowledge, at any other time; 

4.9.2. There are no past, pending, or, to Real Property Seller’s 
Knowledge, threatened Environmental Claims against Sellers or with respect to the 
Purchased Assets; 

4.9.3. There are no underground storage tanks owned by 
Sellers, or located at any facility owned or operated by Sellers; 

4.9.4. Sellers have not received (i) any request under any 
Environmental Law or from any Governmental Authority for information relating to 
any of the property now or at any time owned, operated, leased or otherwise used by 
Sellers, or (ii) a notice of Claim, demand or notification that Sellers are or that Sellers 
may be a “potentially responsible party” with respect to any investigation or 
remediation of any threatened or actual release of any Hazardous Materials with 
respect to the Purchased Assets; 

4.9.5. There are no unsatisfied financial assurance or closure 
requirements under any Environmental Law pertaining to any property on account of 
Sellers’ use or ownership of such property; 

4.9.6. None of the properties owned, operated, leased or 
otherwise used by Sellers are now or have in the past been listed on the National 
Priorities List of sites under CERCLA, the CERCLA Information System, or any 
comparable state or local environmental database; 

4.9.7. To Real Property Seller’s Knowledge, there is no 
asbestos-containing material, lead-based paint or equipment containing 
polychlorinated biphenyls located at any of the facilities or properties now used by 
Sellers; 
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4.9.8. Sellers have not provided information to any 
Governmental Authority of any actual, threatened or suspected releases of Hazardous 
Materials or any violation of an Environmental Permit or any other requirement of any 
Environmental Law; 

4.9.9. There is no liability with respect to the cleanup or 
investigation at any facility or property, including but not limited to any off-site 
location, resulting from the storage, disposal or treatment (with a transporter or 
otherwise) of Hazardous Materials by Sellers, or to Real Property Seller’s Knowledge, 
by any other party; and 

4.9.10. The Purchased Assets are in material compliance with 
all applicable Environmental Laws and Environmental Permits. 

Section 4.10. Labor and Employment Matters.  

4.10.1.  “Facility Employees” includes any person employed 
by the Sellers during the twelve (12) months preceding the Effective Date. Sellers 
have previously provided to Purchaser a list of  each Facility Employee currently 
engaged in the operation of the Facility as of the Effective Date, his/her date of hire 
by Sellers, his/her (i) base compensation and (ii) bonus arrangements, if any, each for 
calendar year 2019 and as of the Effective Date.  Sellers have no obligation to continue 
the employment or engagement of any of the Facility Employees or Independent 
Contractors.  

4.10.2.  “Independent Contractors” includes any individual 
engaged by the Facility Seller to provide services to the Facility Seller or the Facility 
during the twelve (12) months preceding the Effective Date who is not a Facility 
Employee.  Sellers have previously provided to the names of each current Independent 
Contractor and the current rate of compensation paid to each such Independent 
Contractor. The Independent Contractors, and all other independent contractors who 
have previously rendered services to Sellers, have in the past and continue to be 
legally, properly and appropriately treated as non-employees for all federal, state, local 
and foreign tax purposes, as well as all ERISA and employee benefit purposes.   

4.10.3. The Facility Seller does not have and is not required to 
have any Employee Plans maintained, contributed to, or required to be contributed to 
by Sellers or any ERISA Affiliates in connection with the Facility, or in which any 
Facility Employee is or could be a participant (“Facility Benefit Plan”).  Neither 
Sellers nor any ERISA Affiliate has any commitment or formal plan, whether legally 
binding or not, to create any additional employee benefit plan or modify or change 
any existing Employee Plan that would affect any Facility Employee.  Facility Seller 
has no Facility Benefit Plans in place. 

4.10.4. The consummation of the transactions contemplated by 
this Agreement will not, by itself or with the passage of time, (i) entitle any Facility 
Employee or former employee who was engaged in the Facility or any Independent 
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Contractor to severance pay, or (ii) accelerate the accrual or time of payment or 
vesting, result in the forgiveness of indebtedness or increase the amount, of 
compensation due any such Facility Employee or former employee who was engaged 
in the Facility or any Independent Contractor. 

Section 4.11. Compliance with Laws. To Real Property Seller’s knowledge, 
Facility Seller’s operation of the Facility is in compliance with all Applicable Laws. 

Section 4.12. Licenses.  Sellers own, possess or lawfully use in the operation 
of the Facility all Licenses which are necessary to conduct the Facility as now or previously 
conducted or to the ownership of the Purchased Assets.  Schedule 4.12 attached hereto list all 
Licenses used in the operation of the Facility or otherwise related to the Purchased Assets.  
Schedule 4.12 includes all necessary Contracts, accreditations, and authorizations for any funding 
or reimbursement sources which currently provide revenues, cost savings or other benefits for the 
operation of the Facility. Sellers are not in Default, nor have Seller received any notice of, nor is 
either Seller aware of, any claim of Default, with respect to any such License.   

Section 4.13. Insurance Policies.  All policies of malpractice, fire, liability, 
workmen’s compensation, life, property and casualty and other insurance owned, maintained or 
held by Sellers in connection with the Facility or the Purchased Assets are in full force and effect 
and Sellers have not committed any Default thereunder.  No written notice of cancellation or non-
renewal has been received by Sellers with respect to any of such policies. 

Section 4.14. Suppliers.  No supplier to Sellers or the Facility (i) has 
terminated or indicated to Sellers an intention or plan to terminate, any Contract with Sellers, 
(ii) has decreased materially or threatened to decrease or limit materially its services or supplies to 
Sellers, or to Real Property Seller’s Knowledge, intends to modify materially its relationship with 
Sellers, or (iii) has given Sellers any notice that it will not sell supplies, merchandise or other goods 
to Sellers at any time after the Closing Date by reason of the consummation of the transactions 
contemplated by this Agreement or for any other reason.   

Section 4.15. Residents.  Facility Seller has previously provided to Purchaser 
a current roster of the Residents as of the Effective Date including (i) each Resident’s name, (ii) 
each Resident’s date of residence in the Facility, (iii) the name(s), addresses and other contact 
information for each Resident’s nearest family member, (iv) the amount of the monthly fees to be 
paid by such Resident (including room, meal and other applicable monthly fees), (v) the amount 
of security deposit, if any, for each Resident, (vi) the date of each Resident Contract and the 
expiration date of such Resident Contract, if applicable, and (vii) the fees paid by or on behalf of 
each Resident including the amounts paid by the Resident and the amounts paid by a third party 
payor including an identification of the third-party payor.   

Section 4.16. No Other Agreement.  Other than for sales of assets in the 
ordinary course of the Facility, Sellers have not entered into any Contract with respect to the sale 
or other disposition of any of the Purchased Assets or securities of Facility Seller. 

Section 4.17. Brokers.  Except for a commission to be paid to the Broker at 
Closing pursuant to a separate written agreement, Sellers are not obligated for the payment of any 
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fees or expenses of any investment banker, broker, finder or similar party in connection with the 
origin, negotiation or execution of this Agreement or in connection with the transactions 
contemplated by this Agreement.   

Section 4.18. Transactions with Affiliates.  The Sellers have no Affiliates. 

Section 4.19. Operation of Facility.  (i) The business at the Facility has been 
conducted by Sellers only through Sellers, and (ii) no part of the Facility is operated by Sellers 
through any entity other than the Facility Seller. 

Section 4.20. Anti-Terrorism Laws. 

4.20.1. Neither Sellers, nor, to Real Property Seller’s 
Knowledge, any of Sellers’ Affiliates, is in violation of any Applicable Laws relating 
to terrorism or money laundering (the “Anti-Terrorism Laws”), including Executive 
Order No. 13224 on Terrorist Financing, effective September 24, 2001 (the 
“Executive Order”), and the Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, Public 
Law 107-56, signed into law October 26, 2001 (the “USA Patriot Act”). 

4.20.2. Neither Sellers, nor, to Real Property Seller’s 
Knowledge, any of Sellers’ Affiliates, is any of the following: 

(a) A Person that it listed in the annex to, or is 
otherwise subject to the provisions of, the Executive Order; 

(b) A Person owned or controlled by, or acting 
for or on behalf of, any Person that is listed in the annex to, or is otherwise subject to 
the provisions of, the Executive Order; 

(c) A Person that commits, threatens or conspires 
to commit or supports “terrorism” as defined in the Executive Order; or 

(d) A Person that is named as a “specially 
designated national and blocked person” on the most current list published by the 
USA Treasury Department Office of Foreign Assets Control (“OFAC”) at its official 
website or any replacement website or other replacement official publication of such 
list. 

4.20.3. Neither of the Sellers (i) conducts any business or 
engages in making or receiving any contribution of funds, goods or services to or for 
the benefit of any Person described in Section 4.20.2(b), above, (ii) deals in, or 
otherwise engages in any transaction relating to, any property or interests in property 
blocked pursuant to the Executive Order, or (iii) engages in or conspires to engage in 
any transaction that evades or avoids, or has the purpose of evading or avoiding, or 
attempts to violate, any of the prohibitions set forth in any Anti-Terrorism Law. 
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ARTICLE 5 
REPRESENTATIONS AND WARRANTIES OF PURCHASER 

Purchaser hereby makes the following representations and warranties to Sellers as 
of the Effective Date. Sellers shall be entitled to rely on such representations and warranties which 
shall expire at the Closing, with the exception of those representations and warranties set forth in 
Sections 5.1 and 5.2 which shall survive for a period of one (1) year following the Closing. 

Section 5.1.  Organization and Standing. The Purchaser is a _____________ 
duly organized, validly existing and in good standing under the laws of the State of ____________. 
Purchaser has full power and authority to purchase the Purchased Assets and is duly qualified to 
do business and is in good standing in every jurisdiction in which the Facility or the character of 
the Purchased Assets requires such qualification. 

Section 5.2.  Power and Authority. Purchaser has the full right, power, legal 
capacity and authority to enter into and perform his obligations under this Agreement, and to 
consummate the transactions contemplated hereby.  Assuming due authorization, execution and 
delivery by Sellers, this Agreement constitutes, and the other Transaction Documents will 
constitute, valid and legally binding obligations of Purchaser enforceable against Purchaser in 
accordance with their respective terms, except as such enforcement may be limited by applicable 
bankruptcy, fraudulent conveyance, insolvency, moratorium or similar Applicable Laws affecting 
the rights of creditors generally and general equity principles (regardless of whether enforceability 
is considered in a proceeding at law or in equity). 

Section 5.3.   Brokers. Except for _______________, Purchaser is not 
obligated for the payment of any fees or expenses of any investment banker, broker, finder or 
similar party in connection with the origin, negotiation or execution of this Agreement or in 
connection with the transactions contemplated by this Agreement.  

Section 5.4    No Conflict. Neither the execution, delivery and 
performance of this Agreement, nor the consummation of the Transaction, shall to Purchaser’s 
Knowledge: (i) conflict with or violate the Charter Documents of Purchaser; (ii) conflict with or 
violate any Applicable Laws applicable to the Purchaser or its assets and will not violate any 
judgment, decree, writ, or injunction of any court or Government Authority to which it or its assets 
may be subject; (iii) conflict with, or result in any breach, default (with or without notice or lapse 
of time or both) or contravention of, or the creation of any Encumbrance under, or result in the 
acceleration of or create in any party the right to accelerate, terminate, modify or cancel any 
contract to which Purchaser is a party or by which it is bound; (iv) give rise to, or trigger the 
application of, any rights of any third party that would come into effect upon the execution or 
delivery of this Agreement or the consummation of the transactions contemplated hereby, or 
(v) require Purchaser to notify or obtain any License from, or make any registration, declaration 
or filing with, any Governmental Authority. 

Section 5.5  Regulatory Compliance. The Purchaser is in compliance in 
all material respects with all Applicable Laws and requirements of the Governmental Authorities 
having jurisdiction over Purchaser and the operations of Purchaser.  
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Section 5.6.  Anti-Terrorism Laws. 

5.6.1. Neither Purchaser, nor, to Purchaser’s Knowledge, any 
of Purchaser’s Affiliates, are in violation of any Anti-Terrorism Laws, including the 
Executive Order and the USA Patriot Act. 

5.6.2. Neither Purchaser, nor, to Purchaser’s Knowledge, any 
of Purchaser’s Affiliates, is any of the following: 

(a) A Person that it listed in the annex to, or is 
otherwise subject to the provisions of, the Executive Order; 

(b) A Person owned or controlled by, or acting 
for or on behalf of, any Person that is listed in the annex to, or is otherwise subject to 
the provisions of, the Executive Order; 

(c) A Person that commits, threatens or conspires 
to commit or supports “terrorism” as defined in the Executive Order; or 

(d) A Person that is named as a “specially 
designated national and blocked person” on the most current list published by the 
OFAC at its official website or any replacement website or other replacement official 
publication of such list. 

5.6.3. Purchaser does not (i) conduct any business or engages 
in making or receiving any contribution of funds, goods or services to or for the benefit 
of any Person described in Section 4.20.2(b), above, (ii) deals in, or otherwise engages 
in any transaction relating to, any property or interests in property blocked pursuant 
to the Executive Order, or (iii) engages in or conspires to engage in any transaction 
that evades or avoids, or has the purpose of evading or avoiding, or attempts to violate, 
any of the prohibitions set forth in any Anti-Terrorism Law. 

Section 5.7. Eligibility for Governmental Authorizations. There is no 
pending Litigation that has been commenced against the Purchaser or any of its Affiliates that 
challenges, or may have the effect of preventing, delaying, making illegal or otherwise materially 
interfering with, any of the transactions contemplated by this Agreement or the obtaining of the 
New Operator License, and no such Litigation has been threatened. There are no material 
citations or deficiencies currently outstanding with respect to any skilled nursing facility, assisted 
living facility or continuing care retirement community owned or operated by the Purchaser or its 
Affiliates which could reasonably be the basis of a denial of the New Operator License with respect 
to the Facility. 

Section 5.8. No Financing Contingency. On the Effective Date and on the 
Closing Date, Purchaser has, and will have, funds necessary to (i) pay the Purchase Price, (ii) pay 
any and all fees and expenses required to be paid by Purchaser in connection with the Transaction, 
and (iii) satisfy all of its other payment obligations payable under this Agreement and any 
Transaction Documents. 
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ARTICLE 6 
ADDITIONAL COVENANTS 

Section 6.1. Further Assurances. 

6.1.1. Subject to the terms and conditions of this Agreement, 
each of the Parties agrees to use its commercially reasonable efforts to take, or cause 
to be taken, all action, and to do, or cause to be done, all things necessary, or advisable 
under Applicable Laws, to consummate and make effective the Transaction, including 
but not limited to Sellers causing the satisfaction of the conditions set forth in Section 
7.2 of this Agreement and Purchaser’s causing the satisfaction of the conditions set 
forth in Section 7.1 of this Agreement. 

6.1.2. If, at any time after the Closing, any of the Parties 
reasonably determines that further action is necessary to effectuate the Transaction, 
the other Parties shall take or cause to be taken all such action as may be reasonably 
requested and execute, deliver and file, or cause to be executed, delivered and filed, 
all such documentation as may be reasonably requested. 

Section 6.2. Conduct of Business of Sellers.  Except as otherwise 
contemplated by the terms of this Agreement, from the Effective Date until the Closing, Sellers 
shall: (i) conduct the Facility only in the ordinary course and in substantially the same manner as 
heretofore, including but not limited to its ordinary course of collection and application of accounts 
receivable, retention of earnings, maintenance of appropriate supplies and Inventory, and payment 
of accounts payable; (ii) maintain the equipment and assets of the Facility, including but not 
limited to the Purchased Assets, in their current condition; (iii) keep in full force and effect, to the 
extent commercially reasonable, insurance comparable in amount and scope of coverage to that 
now maintained; (iv) perform in all respects all of its obligations under all Material Contracts; 
(v) use best efforts consistent with its normal business practices to maintain and preserve its 
business organization, retain employees and maintain its relationships with distributors, suppliers, 
residents and other Persons having business dealings with Sellers; (vi) maintain its Books and 
Records in the usual and regular manner; (vii) comply in all respects with all Applicable Laws 
applicable to it and to the conduct of the Facility; (viii) use best efforts to carry on the Facility and 
its affairs in such a manner that the representations, warranties and covenants contained in Article 4 
shall continue to be true and correct through such period; and (ix) refrain from taking any action 
which would make any representation contained in this Agreement inaccurate.   

Section 6.3. Access to Information. 

6.3.1. Prior to Closing.  Prior to the Closing, Sellers shall 
make available to the Purchaser’s accountants, counsel, and other representatives 
access to all of Sellers’ books, contracts, commitments, records, properties (including, 
if requested, access to accounting software of the Facility) and such other information 
as are related to the Facility prior to the Closing Date.  Such access shall be upon 
reasonable advance notice and during business hours.  During such hours, Sellers shall 
furnish to Purchaser all information concerning the Facility prior to the Closing Date. 
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6.3.2. Post-Closing.  Following the Closing, Purchaser shall 
make available to the Sellers’ accountants, counsel, and other representatives access 
to all of Purchaser’s books, contracts, commitments, records, properties (including, if 
requested, access to accounting software of the Facility) and such other information 
as are related to the Facility of Sellers prior to the Closing Date.  Such access shall be 
upon reasonable advance notice and during business hours.  During such hours, 
Purchaser shall furnish to Sellers all information concerning the Facility of Sellers 
prior to the Closing Date.  Following the Closing, Sellers will provide copies as 
reasonably requested by Purchaser of any of the Corporate Records of Sellers relating 
to the Facility. 

Section 6.4. Public Announcements.  Neither Purchaser nor Sellers shall 
issue or make any press release or other public statements with respect to this Agreement or the 
transactions described herein to employees, residents, distributors, suppliers or other Persons 
except and unless such release, statement or announcement has been jointly approved by Purchaser 
and Sellers (which approval shall not be unreasonably withheld or delayed).  Sellers and Purchaser 
will consult with each other concerning the means by which the employees, residents, and 
suppliers of Sellers and other Persons having dealings with Sellers will be informed of the 
transactions contemplated herein. Sellers, in their sole discretion and after consultation with 
counsel for the Real Property Seller in the Bankruptcy Case, may make such disclosure of the 
transaction contemplated in this Agreement as may be necessary to seek and obtain the approval 
of the Transaction by the Bankruptcy Court. 

Section 6.5. Employees. Effective as of the Closing Date, Sellers shall cause 
the employment of all Facility Employees to be terminated.  Purchaser may, in Purchaser’s sole 
discretion, offer at-will employment to any Facility Employees.  Any Facility Employee who 
accept Purchaser’s offer of employment as of the Closing Date, if any, shall herein be referred to 
as the “Transferred Employees.”  Nothing in this Section 6.5 shall limit Purchaser’s authority to 
terminate the employment of any Transferred Employee at any time or confer on any Transferred 
Employee any right to continued employment with Purchaser.   

Section 6.6. Supplemental Information.  From time to time prior to the 
Closing, Sellers will promptly deliver to Purchaser in writing any information which, if existing, 
occurring or known at the Effective Date, would have been required to be set forth or described in 
any Schedule or which is necessary to correct any information in any Schedule which has been 
rendered inaccurate thereby.  No supplement or amendment shall have any effect for the purpose 
of determining (i) satisfaction of the conditions to Closing set forth in Section 7.2 hereof, (ii) the 
compliance by Sellers with the covenants of Sellers set forth herein, or (iii) whether Sellers shall 
have breached any representation or warranty contained herein. 

Section 6.7. Transition Services.  Real Property Seller shall be 
telephonically available to assist the Purchaser in the operation of the Facility for a period of ninety 
(90) days after the Closing on a limited basis.  Real Property Seller shall be compensated by 
Purchaser for her services at the rate of $75.00 per hour.  

Section 6.8. Judicial Modification of Covenants.  If any covenant contained 
in this Agreement or any part thereof is hereafter construed by a court having jurisdiction to be 
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invalid or unenforceable, the same shall not affect the remainder of such covenant or any other 
covenants, which shall be given full effect, without regard to the invalid portions, and any court 
having jurisdiction shall have the power to modify such covenant to the least extent necessary to 
render it enforceable and, in its modified form, said covenant shall then be enforceable.  Sellers 
shall not assert that such restrictions should be eliminated in their entirety by such court. 

Section 6.9. Cooperation in Filing Tax Returns.  Purchaser and Sellers shall, 
and shall each cause their respective Affiliates to, provide to the other such cooperation and 
information, as and to the extent reasonably requested, in connection with the filing of any Tax 
Return, determining liability for Taxes, or in conducting any audit, litigation or other proceeding 
with respect to Taxes.  Such cooperation and information shall include providing copies of all 
relevant portions of relevant Tax Returns, together with relevant accompanying schedules and 
relevant work papers.  

Section 6.10. Transfer of Social Media Assets. At the Closing, Facility Seller 
shall assign to Purchaser all of Facility Seller’s right, title and interest in and to the Social Media 
Assets of the Facility. Prior to or at the Closing, Sellers shall provide to Purchaser, in writing, any 
and all account names, user names, nicknames, display names, handles and other identifiers 
registered, used or held for use by or for Facility Seller in connection with the Social Media Assets. 
Further, Prior to or at the Closing, Sellers shall provide to Purchaser, in writing, any passwords, 
user logins, personal identification numbers and related information used by Sellers to access any 
of the Facility’s Social Media Assets.  Prior to or at the Closing, Purchaser may access the Social 
Media Assets to test the login information.     

Section 6.11. Condemnation.   If, at any time prior to the Closing Date, all or 
a Substantial Portion of the Real Property shall be taken in the exercise of the power of 
condemnation or eminent domain by any sovereign, municipality or other public or private 
authority or shall be the subject of a duly noticed hearing held by any such authority relating to a 
pending taking in the exercise of the power of condemnation or eminent domain (a “Taking”), 
then Purchaser may cancel this Agreement by written notice given to Sellers within ten (10) 
Business Days after receipt of notice from Sellers of such Taking, in which event this Agreement 
shall be deemed cancelled and of no force and effect and neither party shall have any further 
obligations or liabilities against or to the other, except that Escrow Agent shall immediately return 
the Deposit to Purchaser. In the case of a Taking of less than a Substantial Portion of the Real 
Property or if Purchaser does not elect to terminate this Agreement in the case of a Taking of all 
or a Substantial Portion of the Real Property, as provided for above, then this Agreement shall 
remain in full force and effect and on the Closing either (A) Purchaser shall be entitled to any 
condemnation award to be granted and Sellers shall assign all of its right, title and interest to such 
award to Purchaser, or (B) if such award shall have been paid to Sellers, the Purchase Price shall 
be reduced by the amount thereof. Sellers agree to deliver promptly after receipt thereof any and 
all written notices of a Taking received by Sellers after the Effective Date.  As used herein, a 
Taking of a “Substantial Portion” of the Real Property shall mean a Taking which (i) exceeds a 
cost of $30,000.00 to restore the Real Property, as determined by an independent architect or 
general contractor doing business in the county in which the Real Property is located who is 
reasonably satisfactory to Sellers and Purchaser, (ii) materially and adversely affects access to or 
from the Real Property, or (iii) causes material non-compliance with any Applicable Laws to the 
Real Property. 
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Section 6.12. Casualty Loss.  The risk of loss or damage to the Purchased 
Assets and\or the Facility by reason of any insured or uninsured casualty, including, without 
limitation, fire, windstorm, sinkhole, theft and vandalism, up to the Closing shall be borne by 
Sellers.  Sellers shall notify Purchaser, in writing, of any loss or damage to the Purchased Assets 
and/or the Facility within five (5) days of the occurrence of such loss or damage whether such loss 
or damage is Material Damage or not Material Damage. In the event of any Material Damage (as 
defined herein) to the Purchased Assets and/or the Facility, occurring prior to the Closing, 
Purchaser may, at its option, by notice given to Sellers within ten (10) Business Days after 
Purchaser is notified in writing of such Material Damage: (a) terminate this Agreement and the 
Escrow Agent shall promptly return the Deposit to Purchaser and the parties shall be relieved from 
further obligation under the Agreement except for those obligations which are intended to survive 
termination of the Agreement; (b) proceed to Closing and Sellers shall assign to Purchaser any 
insurance proceeds due Sellers and the Purchase Price shall be reduced by the difference between 
any insurance proceeds and the estimated cost to repair as determined by an independent architect 
or general contractor doing business in the county in which the Real Property is located who is 
reasonably satisfactory to Sellers and Purchaser; or (c) extend the Closing until the date which is 
fifteen (15) days after Sellers have repaired such Material Damage.  For purposes of Agreement, 
“Material Damage” and “Materially Damaged” means damage which (i) exceeds a cost of 
$30,000.00 to repair, as determined by an independent architect or general contractor doing 
business in the county in which the Real Property is located who is reasonably satisfactory to 
Sellers and Purchaser, (ii) materially and adversely affects access to or from the Real Property, or 
(iii) causes material non-compliance with any Applicable Laws to the Purchased Assets and/or the 
Facility.  If the Purchased Assets and\or the Facility are not Materially Damaged, then Purchaser 
shall not have the right to terminate this Agreement, but Sellers shall cause the same to be repaired 
before the Closing to the condition it was prior to the damage, as nearly as is practicable, or at 
Purchaser’s election, assign to the Purchaser the right to receive any insurance proceeds payable 
and the Purchase Price shall be reduced by the difference between any insurance proceeds and the 
estimated cost to repair as determined by an independent architect or general contractor doing 
business in the county in which the Real Property is located who is reasonably satisfactory to 
Sellers and Purchaser. Alternatively, Purchaser may elect to extend the Closing until the date 
which is fifteen (15) days after Sellers have repaired such damage. 

Section 6.13. Disclosure Schedules. The Schedules referenced in this 
Agreement are true and correct as of the Effective Date. At the Closing, Sellers shall deliver to 
Purchaser any changes to the Schedules since the Effective Date including, without limitation, the 
Closing Rent Roll.  

Section 6.14. Bankruptcy Court Approval.   

6.14.1. Purchaser acknowledges that the Facility Seller’s 
interest in the Facility and the Real Property are a part of the Real Property Seller’s 
chapter 11 bankruptcy estate in the Bankruptcy Case.  Unless and until the Bankruptcy 
Court approves the Transaction, the Real Property Seller has no right to convey any 
interest in the Purchased Assets.  This Agreement is contingent upon the Bankruptcy 
Court entering a final, non-appealable order in the Bankruptcy Case approving the 
Transaction (the “Sale Order”).  Sellers shall, at Sellers’ expense, diligently pursue 
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Bankruptcy Court approval of the Transaction and the entry of the Sale Order in the 
Bankruptcy Case. 

6.14.2. On October 14, 2019, the Real Property Seller filed in 
the Bankruptcy Case the Debtor’s Motion for Order (I) Approving Bidding Procedures 
Related To Its Sale Of Assets Pursuant To 11 U.S.C. § 363 Free And Clear Of All 
Liens, Claims and Encumbrances, (II) Approving Form Of Notice And (III) Setting 
Hearing Date And Objection Deadline (Doc. No. ___) (the “Bid Procedures 
Motion”), seeking the entry of an order approving the sale of the Purchased Assets to 
a purchaser pursuant to the terms of this Agreement, subject to higher and better bids, 
and approving certain bidding procedures and bid protections (the “Bid Procedures 
Order”), as specifically set forth in the Bidding Procedures set forth on Exhibit “B” 
attached to the Bid Procedures Motion (the “Bidding Procedures”).  

6.14.3. The Bid Procedures Order shall prescribe the 
procedures that shall govern an auction sale of the Purchased Assets (the “Auction”), 
including but not limited to (i) establishing the date of the Auction (the “Auction 
Date”) and the location of the Auction; (ii) a requirement that in order to be qualified 
to bid on the Assets at the Auction, prospective bidders must deposit the cash amount 
of $25,000.00 with Escrow Agent as an earnest money deposit (the “Bidder’s 
Deposit”) and submit a signed asset purchase agreement in substantially the same 
form as this Agreement (black-lined to show the changes against this Agreement), in 
each case by no later than 4:00 p.m. (Eastern Standard Time) on the Business Day 
immediately preceding the Auction Date (the “Bid Deadline”); (iii) the nature of the 
financial information that prospective bidders must submit to establish their financial 
capacity to consummate a successful bid for the Purchased Assets (in at least the 
amount of the Initial Upset Bid, as defined herein), which shall be delivered by no 
later than the Bid Deadline; (iv) the nature of the notice of the Auction and the Bid 
Procedures Motion that must be disseminated to creditors of the Real Property Seller, 
parties in interest in the Bankruptcy Case, and potential interested prospective bidders; 
(v) the minimum upset bid required to start the Auction which in any event shall be: 
(a) in the event that a bidder is selected by the Sellers and approved by the Bankruptcy 
Court as a stalking horse bidder (a “Stalking Horse Bidder”), no less than (i) the 
Overbid Amount plus (ii) the reimbursement to such Stalking Horse Bidder for its 
reasonable expenses incurred for due diligence, contract negotiation and contract 
preparation in an amount up to $25,000.00 (the “Expense Reimbursement”), 
collectively, above the Purchase Price (or $4,775,000.00), and (b) in the event that no 
Stalking Horse Bidder is selected by the Sellers and approved by the Bankruptcy 
Court, no less than the Overbid Amount above the Purchase Price (or $4,750.000.00)  
(the “Initial Upset Bid”); (vi) following an Initial Upset Bid, the incremental amount 
by which each bid must exceed the prior bid, which amount shall be $50,000.00 (the 
“Overbid Amount”); (vii) setting the date for the hearing to be held by the 
Bankruptcy Court on a motion (the “Sale Motion”) to approve (a) the Transaction 
with the successful bidder at the Auction (such successful bidder, the “Successful 
Bidder”), (b) the bidder with the next highest bid to the bid of the Successful Bidder 
(the “Back-Up Bidder”), which Back-Up Bidder shall be permitted to close on the 
Transaction in the event the Successful Bidder does not close, and (c) such other relief 
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as may be granted by the Sale Order; (viii) setting the deadline for the filing with the 
Bankruptcy Court of objections to the Sale Motion, which shall be seven (7) Business 
Days prior to the hearing on the Sale Motion; and (ix) such other procedures as 
requested by the Seller and approved by the Bankruptcy Court as reasonable under the 
circumstances of the Bankruptcy Case.  

6.14.4. The Real Property Seller may select a Stalking Horse 
Bidder and seek Bankruptcy Court approval for the payment of the Expense 
Reimbursement in the event said Stalking Horse Bidder is not the Successful Bidder. 
The Real Property Seller may seek Bankruptcy Court approval of any bidder as a 
Stalking Horse Bidder on an expedited basis; provided, however that neither the 
selection nor the approval of the Purchaser as a Stalking Horse Bidder and/or any 
Expense Reimbursement shall not be a condition to Purchaser’s obligations under this 
Agreement. 

Section 6.15. Federal and State Regulatory Approvals.  No later than the date 
that is five (5) Business Days after the Purchaser is approved by the Bankruptcy Court as the 
Successful Bidder, the Purchaser shall file all applications with the appropriate State of Florida 
agency(s) and/or department(s) in order to obtain the appropriate license(s) to operate the Facility 
(the “New Operator License”). As soon as practicable, Purchaser shall also obtain all professional 
liability and other insurance required by law (the “Insurance”). Sellers shall cooperate with 
Purchaser in connection with the obtaining of the New Operator License and the Insurance.  
Purchaser shall provide to Sellers evidence of assurance given by the appropriate State of Florida 
agency(s) and/or department(s) that Purchaser shall receive the New Operator License at or 
subsequent to the Closing upon its receipt of same. Sellers shall cooperate with Purchaser and shall 
promptly execute and deliver all forms and other documentation to be executed by it in connection 
with the foregoing. If the Purchaser has not received assurance given by the appropriate State of 
Florida agency(s) and/or department(s) that Purchaser shall receive the New Operator License at 
or subsequent to the Closing prior to the Outside Closing Date, then either Purchaser or Sellers 
shall have the right to terminate this Agreement by notice given to the other Party, in which event 
this Agreement will terminate in its entirety without further liability of any party, except for the 
parties’ respective obligations that expressly survive termination hereof, and the Deposit will be 
promptly returned to Purchaser.  

Section 6.16. As-Is Where-Is Sale; Sellers’ Disclaimers.  IT IS EXPRESSLY 
UNDERSTOOD AND AGREED BY THE PURCHASER THAT, EXCEPT FOR THE 
REPRESENTATIONS AND WARRANTIES OF THE SELLERS SET FORTH IN ARTICLE 4 
OF THIS AGREEMENT, THE PURCHASED ASSETS ARE BEING SOLD BY THE SELLERS 
AND PURCHASED BY THE PURCHASER IN THEIR THEN PRESENT CONDITION AT 
THE CLOSING “AS IS” AND “WHERE IS”, “WITHOUT RECOURSE”, AND WITH ALL 
FAULTS AND DEFECTS, LATENT OR OTHERWISE, AND THAT THE SELLERS ARE 
MAKING NO ADDITIONAL REPRESENTATIONS OR WARRANTIES TO THE 
PURCHASER OF ANY KIND, EITHER EXPRESS OR IMPLIED, BY OPERATION OF LAW 
OR OTHERWISE, INCLUDING AS TO (A) THE VALUE, NATURE, LOCATION QUALITY, 
OR CONDITION OF THE PURCHASED ASSETS, INCLUDING THE WATER, SOIL, AND 
GEOLOGY AS TO THE REAL PROPERTY; (B) THE INCOME TO BE DERIVED FROM THE 
BUSINESS OF THE FACILITY OR THE PURCHASED ASSETS OR THE OPERATIONS OR 
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RESULTS OF OPERATIONS OR ECONOMIC FORECASTS OR PROJECTIONS 
CONCERNING EARNINGS OR PROFITS; (C) THE SUITABILITY OF THE PURCHASED 
ASSETS, THE REAL PROPERTY OR THE FACILITY FOR ANY AND ALL ACTIVITIES 
AND USES THAT THE PURCHASER MAY CONDUCT AT THE FACILITY AND THE 
REAL PROPERTY; (D) THE COMPLIANCE OF OR BY THE PURCHASED ASSETS OR THE 
BUSINESS OF THE FACILITY WITH ANY LAWS, RULES, ORDINANCES, OR 
REGULATIONS OF ANY APPLICABLE GOVERNMENTAL AUTHORITY; (E) THE 
HABITABILITY, SUITABILITY, MERCHANTABILITY, MARKETABILITY, 
PROFITABILITY, OR FITNESS FOR A PARTICULAR PURPOSE OR ANY PURPOSE OF 
THE PURCHASED ASSETS, THE REAL PROPERTY OR THE FACILITY; (F) THE 
MANNER OR QUALITY OF THE CONSTRUCTION OR MATERIALS, IF ANY, 
INCORPORATED INTO THE PURCHASED ASSETS, THE REAL PROPERTY OR THE 
FACILITY; (G) THE PHYSICAL CONDITION OF THE PURCHASED ASSETS, THE REAL 
PROPERTY OR THE FACILITY OR THE MANNER, QUALITY, STATE OF REPAIR, OR 
LACK OF REPAIR OF THE PURCHASED ASSETS, THE REAL PROPERTY OR THE 
FACILITY; (H) COMPLIANCE WITH ANY ENVIRONMENTAL LAWS OR LAND USE 
LAWS, RULES, REGULATIONS, ORDERS, OR REQUIREMENTS, INCLUDING THE 
EXISTENCE IN OR ON THE REAL PROPERTY OR THE FACILITY OF HAZARDOUS 
SUBSTANCES; (I) THE ENFORCEABILITY OF ANY ASSUMED CONTRACT OR RIGHT 
ASSIGNED HEREUNDER; OR (J) ANY OTHER MATTER WITH RESPECT TO THE 
PURCHASED ASSETS, THE REAL PROPERTY OR THE FACILITY.  THE PURCHASER 
ACKNOWLEDGES THAT, EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES 
SET FORTH IN ARTICLE 4 OF THIS AGREEMENT, IT IS FULLY RELYING ON THE 
PURCHASER’S (OR THE PURCHASER’S REPRESENTATIVES’) INSPECTIONS OF THE 
PURCHASED ASSETS, THE REAL PROPERTY AND THE FACILITY AND NOT UPON 
ANY STATEMENT (ORAL OR WRITTEN) WHICH MAY HAVE BEEN MADE OR MAY BE 
MADE (OR PURPORTEDLY MADE) BY THE SELLERS OR ANY OF THEIR 
REPRESENTATIVES. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES SET 
FORTH IN ARTICLE 4 OF THIS AGREEMENT, THE PURCHASER WILL RELY SOLELY 
UPON ITS OWN (OR ITS REPRESENTATIVES’) INSPECTION, EXAMINATION AND 
EVALUATION OF THE PURCHASED ASSETS, THE REAL PROPERTY AND THE 
FACILITY AND THEIR CONDITION.  THE PURCHASER ACKNOWLEDGES THAT ANY 
CONDITION OF THE PURCHASED ASSETS, THE REAL PROPERTY OR THE FACILITY 
THAT THE PURCHASER DISCOVERS OR DESIRES TO CORRECT OR IMPROVE PRIOR 
TO OR AFTER THE CLOSING SHALL BE AT THE PURCHASER’S SOLE EXPENSE. THE 
PURCHASER HEREBY ACKNOWLEDGES THAT THE SELLERS WOULD NOT AGREE 
TO SELL THE PURCHASED ASSETS ON THE TERMS AND CONDITIONS THAT ARE SET 
FORTH IN THIS AGREEMENT IF THE PURCHASER DID NOT AGREE TO EACH AND 
EVERY PROVISION IN THIS SECTION 6.16. THE PROVISIONS OF THIS SECTION 6.16 
SHALL SURVIVE THE EXPIRATION OR THE TERMINATION OF THIS AGREEMENT OR 
THE CLOSING (AS APPLICABLE). 

ARTICLE 7 
CONDITIONS TO THE CLOSING 

Section 7.1. Conditions to Obligations of Sellers.  The obligations of Sellers 
to consummate the sale, transfer and delivery of the Purchased Assets to Purchaser and the other 
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transactions contemplated by this Agreement will be subject to the fulfillment (or waiver in writing 
by Sellers), at or prior to the Closing, of each of the following conditions: 

7.1.1. The representations and warranties of Purchaser set 
forth in Article 5 (i) which are qualified by materiality will be true and correct in all 
respects and (ii) which are not qualified by materiality will be true and correct in all 
material respects, in each case on and as of the Closing as if made on the Closing Date. 

7.1.2. All the covenants contained in this Agreement to be 
performed or complied with by Purchaser on or before the Closing will have been 
performed or complied with in all material respects. 

7.1.3. The Sale Order shall have been entered by the 
Bankruptcy Court in the Bankruptcy Case and shall be a Final Order.  

7.1.4. Purchaser shall have received such assurances or 
approvals for the issuance of the New Operator License as Sellers shall reasonably 
deem sufficient. 

7.1.5. No Governmental Authority will have enacted, issued, 
promulgated, enforced or entered any statute, rule, regulation, injunction, judgment, 
decree or other order (whether temporary, preliminary or permanent) which is in effect 
and has the effect of making the transactions contemplated by this Agreement illegal 
or otherwise restraining or prohibiting the consummation of such transactions. 

7.1.6. No suit, Claim, cause of action, arbitration, 
investigation or other proceeding contesting, challenging or seeking to alter or enjoin 
or adversely affect the sale and purchase of the Purchased Assets, or any other 
transaction contemplated hereby, will be pending or threatened. 

7.1.7. Purchaser shall have timely paid the Deposit, the 
balance of the Purchase Price and all other amounts due from Purchaser in connection 
with the Closing to the Escrow Agent and shall have delivered to Sellers the items to 
be delivered under Section 3.3. 

Section 7.2. Conditions to Obligations of Purchaser.  The obligations of 
Purchaser to consummate the transactions contemplated by this Agreement will be 
subject to the fulfillment (or waiver in writing by Purchaser), at or prior to the Closing, 
of each of the following conditions: 

7.2.1. The representations and warranties of Sellers set forth 
in Article 4 (i) which are qualified by materiality will be true and correct in all respects 
and (ii) which are not qualified by materiality will be true and correct in all material 
respects, in each case on and as of the Closing as if made on the Closing Date. 

7.2.2. All the covenants contained in this Agreement to be 
performed or complied with by Sellers on or before the Closing will have been 
performed or complied with in all material respects. 

Case 8:16-bk-10622-MGW    Doc 158    Filed 10/14/19    Page 40 of 71



 

-28- 

7.2.3. The Bidding Procedures Order shall have been entered 
by the Bankruptcy Court in the Bankruptcy Case and shall include provisions 
providing that:  

(a) in the event that the Purchaser is not the Successful Bidder 
or the Back-Up Bidder at the Auction, then the Escrow Agent shall pay to the Purchaser upon 
Bankruptcy Court approval of a bid of another entity as shall be determined by the Bankruptcy 
Court to be “a higher and better bid” than that of Purchaser (the “Higher Auction Transaction”), 
the Deposit; 

(b) in the event that the Purchaser is the Back-Up Bidder at the 
Auction, then the Escrow Agent shall pay to Purchaser upon the closing of a Higher Auction 
Transaction, the Deposit; 

(c) in the event that the Purchaser is selected by the Sellers and 
approved by the Bankruptcy Court as a Stalking Horse Bidder and is not the Successful Bidder at 
the Auction, then the Successful Bidder shall pay to the Purchaser the Expense Reimbursement 
upon the approval by the Bankruptcy Court of a Higher Auction Transaction and the closing of the 
Higher Auction Transaction.  

With regard to any of the aforementioned events, payment of the Deposit and the Expense 
Reimbursement, if the Purchaser is a Stalking Horse Bidder, to the Purchaser shall be the sole 
remedy of Purchaser for the failure of Sellers to complete the sale of the Purchased Assets to 
Purchaser as a result of the approval by the Bankruptcy Court of a Higher Auction Transaction. 

7.2.4. The Sale Order shall have been entered by the 
Bankruptcy Court in the Bankruptcy Case and shall be a Final Order. 

7.2.5. No Governmental Authority will have enacted, issued, 
promulgated, enforced or entered any statute, rule, regulation, injunction, judgment, 
decree or other order (whether temporary, preliminary or permanent) which is in effect 
and has the effect of making the transactions contemplated by this Agreement illegal 
or otherwise restraining or prohibiting the consummation of such transactions or that 
threatens to compel Purchaser to divest itself of, or restrict or limit Purchaser’s use of, 
any of the Purchased Assets or any other properties or assets. 

7.2.6. No suit, Claim, cause of action, arbitration, 
investigation or other proceeding contesting, challenging or seeking to alter or enjoin 
or adversely affect the sale and purchase of the Purchased Assets, or any other 
transaction contemplated hereby, will be pending or threatened. 

7.2.7. Sellers shall have delivered to Purchaser the items to be 
delivered under Section 3.2. 

7.2.8. Purchaser shall have received such assurances or 
approvals for the issuance of the New Operator License as Purchaser shall reasonably 
deem sufficient. 
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7.2.9. No event, occurrence, fact, condition, change, 
development or effect shall have occurred that, individually or in the aggregate, has 
constituted or resulted in, or could reasonably be expected to constitute or result in 
any Material Adverse Effect.  

ARTICLE 8 
DEFAULT, TERMINATION, REMEDIES 

Section 8.1. Termination of Agreement.  This Agreement may be 
terminated and the Transaction contemplated hereby may be abandoned at any time prior to the 
Closing: 

8.1.1. by the mutual written agreement of the Parties.  To 
the extent Purchaser and Sellers terminate this Agreement in accordance with this 
Section 8.1.1, the Escrow Agent shall promptly return the Deposit to the Purchaser 
and no party to this Agreement shall bear any further liability or obligation to the 
other parties under this Agreement; 

8.1.2. by any Party, if the Closing Date shall not have 
occurred (or the conditions precedent to Closing set forth in Article 7 of this 
Agreement have not been satisfied or waived) by March 25, 2020 (the “Outside 
Closing Date”); provided,  however, that the right to terminate this Agreement 
under this Section 8.1.2 shall not be available to any Party whose failure to fulfill 
any obligation under this Agreement shall be the cause of the failure of the Closing 
Date to occur on or before the Outside Closing Date; provided, further, that in the 
event that the specific condition to Closing set forth in Section 7.2.8 of this 
Agreement has not been satisfied or waived by the Outside Closing Date, then the 
Outside Closing Date may be extended by mutual agreement of the Parties. Upon 
the termination of this Agreement under this Section 8.1.2, the Deposit shall be 
returned to the Purchaser. 

8.1.3. by the Sellers at any time prior to the Closing, in the 
event the Purchaser has materially breached any representation, warranty or 
covenant contained in this Agreement and the Purchaser has not cured the breach 
within ten (10) Business Days after receipt of written notice of the breach.  To the 
extent the Sellers terminate this Agreement in accordance with this Section 8.1.3, 
the Sellers shall have the right to retain the Deposit, if paid, as liquidated damages 
and the Escrow Agent shall promptly deliver the Deposit to the Sellers.  The parties 
hereto acknowledge and agree that the Deposit represents a reasonable estimate of 
the damages that would accrue as a result of such termination, and that the amount 
of such liquidated damages is fair and reasonable and would not give rise to a 
penalty nor shall it be construed as a penalty; 

8.1.4. by the Sellers in the event the Purchaser fails to 
proceed to and consummate the Closing (unless the Purchaser shall have properly 
terminated this Agreement pursuant to this Section 8.1 or any condition precedent 
in Section 7.2 has not been satisfied) without making any reasonable effort to do so 
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within ten (10) days after receipt of written notice of such failure.  To the extent the 
Sellers terminate this Agreement in accordance with this Section 8.1.4, the Sellers 
shall have the right to retain the Deposit as liquidated damages and the Escrow 
Agent shall promptly deliver the Deposit to the Sellers. The parties hereto 
acknowledge and agree that the Deposit represents a reasonable estimate of the 
damages that would accrue as a result of such termination, and that the amount of 
such liquidated damages is fair and reasonable and would not give rise to a penalty 
nor shall it be construed as a penalty; 

8.1.5. by the Purchaser at any time prior to the Closing, in 
the event the Sellers have materially breached any representation, warranty or 
covenant contained in this Agreement and the Sellers have not cured or made 
reasonable efforts to cure the breach within ten (10) Business Days after receipt of 
written notice of the breach.  To the extent the Purchaser terminates this Agreement 
in accordance with this Section 8.1.5, the Escrow Agent shall promptly return the 
Deposit to the Purchaser and no Party shall bear any further liability or obligation 
to the other Parties under this Agreement except that the Purchaser may pursue 
specific performance by the Sellers; 

8.1.6. by the Purchaser in the event the Sellers fail to 
proceed to and consummate the Closing (unless the Sellers shall have properly 
terminated this Agreement pursuant to this Section 8.1 or any condition precedent 
in Section 7.1 has not been satisfied) without making any reasonable effort to do so 
within ten (10) days after receipt of written notice of such failure.  To the extent the 
Purchaser terminates this Agreement in accordance with this Section 8.1.6, the 
Escrow Agent shall promptly return the Deposit to the Purchaser and no party to 
this Agreement shall bear any further liability or obligation to the other parties 
under this Agreement except that the Purchaser may pursue specific performance 
by the Sellers; or  

8.1.7. by the Sellers if a party other than the Purchaser is 
selected as the Successful Bidder by the Bankruptcy Court. To the extent the 
Purchaser terminates this Agreement in accordance with this Section 8.1.5, the 
Escrow Agent shall promptly return the Deposit to the Purchaser and no Party shall 
bear any further liability or obligation to the other Parties under this Agreement. 

ARTICLE 9 
GENERAL PROVISIONS 

Section 9.1. Assignment.  This Agreement shall be binding upon and inure 
to the benefit of and be enforceable by the respective heirs, legal representatives, successors and 
permitted assigns of the parties hereto.  No party hereto shall assign this Agreement or any right, 
benefit or obligation hereunder without the prior written consent of each other party and any 
purported assignment without such consent will be void, except that Purchaser shall be entitled to 
assign, with the prior written consent of Sellers which consent shall not be unreasonably withheld, 
any or all of its rights, interests and obligations hereunder to any Affiliate of Purchaser.  Purchaser 
may, with the prior written consent of Sellers which consent shall not be unreasonably withheld, 
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assign their right to acquire the Real Property and their right to acquire the Purchased Assets, other 
than the Real Property, to different Affiliates.   

Section 9.2. Notices.  Any notice, request, demand, waiver, consent, 
approval, or other communication (collectively, a “Communication”) that is required or permitted 
to be given to any party under this Agreement will be valid only if it is in writing (whether or not 
this Agreement expressly provides for it to be in writing) and given to that party by electronic mail 
transmission, facsimile transmission, hand delivery, overnight mail, or first-class, postage prepaid, 
United States mail at the mailing address or electronic mail address or facsimile number set forth 
below or to any other mailing address or electronic mail address or facsimile number as a party 
hereto designates by written notice given in the manner provided in this Section 9.2: 

If to Purchaser: 
 
_____________________ 
_____________________ 
_____________________ 
Email:________________ 
 
with copies to: 

_____________________ 
_____________________ 
Attention: _______________ 
Email:             _______________  
Telephone: (___) _________ 
Facsimile: (___) _________ 

If to Sellers: 

Assisted Living of Pasco, Inc.  
7435 Plathe Road 
New Port Richey, Florida 34653 
Attention:  Margaret Schmidt 
Email: schmidt12@tampabay.rr.com 
Telephone: (727) 845-0609 
Facsimile: (727) 842-3960 
 
with a copy to: 
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Stichter, Riedel, Blain & Postler, P.A. 
110 East Madison Street 
Suite 200 
Tampa, Florida 33602 
Attention: Barbara A. Hart 
Email:             bhart@srbp.com 
Facsimile: (813) 229-1811 
Telephone: (813) 229-0144 
 

A Communication under this Agreement will be effective and deemed to have been given (i) one 
(1) Business Day after being sent by hand delivery, electronic mail transmission, facsimile 
transmission or overnight mail, with confirmation of receipt, or (ii) five (5) Business Days 
following the date mailed when mailed by first-class, postage prepaid, United States mail.  Each 
party to this Agreement promptly shall notify the other parties hereto of any change in its mailing 
address, electronic mail address, or facsimile number for Communications.  The delivery to a 
party’s legal counsel of a copy of a Communication will not constitute delivery of the 
Communication to the party, unless so confirmed in writing by the Party’s counsel. 
 

Section 9.3. Interpretation.  The Parties acknowledge that they have read, 
understand and have had the opportunity to be advised by legal counsel as to each and every one 
of the terms, conditions, and restrictions and the effect of all the provisions of this Agreement and 
they agree to the enforcement of any and all of these provisions and executes this Agreement with 
full knowledge of the same.  Any typewritten or handwritten provisions inserted in this Agreement 
which are initialed by the parties shall control over all printed provisions of this Agreement in 
conflict therewith.  Unless the context of this Agreement clearly requires otherwise, (a) references 
to the plural include the singular, the singular the plural, the part the whole, (b) references to any 
gender include all genders, (c) “or” has the inclusive meaning frequently identified with the phrase 
“and/or,” (d) “including” has the inclusive meaning frequently identified with the phrase “but not 
limited to,” and (e) references to “hereunder” or “herein” relate to this Agreement.  The section 
and other headings contained in this Agreement are for reference purposes only and shall not 
control or affect the construction of this Agreement or the interpretation thereof in any respect.  
Section, subsection, schedule and exhibit references are to this Agreement unless otherwise 
specified.  Any accounting term used herein that is not specifically defined herein shall have the 
meaning given to it under GAAP. The headings in this Agreement are solely for convenience of 
reference and shall not constitute a part of this Agreement nor shall they affect its meaning, 
construction or effect.  Each party and its counsel have reviewed and revised (or requested 
revisions of) this Agreement and have participated in the preparation of this Agreement, and 
therefore any rules of construction requiring that ambiguities are to be resolved against the party 
which drafted the Agreement or any exhibits attached hereto shall not be applicable in the 
construction and interpretation of this Agreement or any exhibits attached hereto.  The term “sole 
discretion” with respect to any determination to be made a party under this Agreement shall mean 
the sole and absolute discretion of the party, without regard to any standard of reasonableness or 
other standard by which the determination of the party might be challenged. 

Section 9.4. Severability.  If any provision of this Agreement shall for any 
reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or 
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unenforceability shall not affect any other provision hereof; and this Agreement shall be construed 
as if such invalid, illegal or unenforceable provision had never been contained herein. 

Section 9.5. No Third-Party Beneficiaries.  Except as otherwise provided in 
this Agreement, this Agreement is for the sole benefit of the parties hereto, their successors and 
any permitted assigns, and nothing herein, express or implied, is intended to or will confer upon 
any other Person any legal or equitable right, benefit or remedy of any nature whatsoever under or 
by reason of this Agreement. 

Section 9.6. Amendment; Waiver.  This Agreement may not be amended or 
modified except by an instrument in writing duly executed by each of the parties hereto.  Any term 
or provision of this Agreement may be waived at any time by the party entitled to the benefit 
thereof by a written instrument duly executed by such party.  Any waiver so granted will not be 
construed as a waiver of any subsequent breach or waiver of the same term or condition, or a 
waiver of any other term or condition of this Agreement. 

Section 9.7. Governing Law.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of Florida.  Jurisdiction and venue for any legal 
proceeding or action at law arising out of or construing this Agreement shall exclusively lie in the 
state courts of Pasco County, Florida.  The parties expressly submit and consent in advance to such 
jurisdiction and venue in any action or proceeding commenced in any such court, and the parties 
hereby waive any objection which either may have based upon the lack of personal jurisdiction 
and hereby consent to the granting of such legal or equitable relief as is deemed appropriate by 
any such court. Furthermore, each party waives, to the extent permitted under applicable law, any 
right such party may have to assert the doctrine of “forum non conveniens” or to object to venue 
to the extent any proceedings are brought in accordance with this paragraph. 

Section 9.8. Pre-Suit Mediation.  All claims, disputes, and controversies 
arising out of or in relation to the performance, interpretation, application, or enforcement of this 
Agreement, including but not limited to breach thereof, shall be referred to mediation before, and 
as a condition precedent to, the initiation of any lawsuit or arbitration.  Mediation is a process 
under which parties submit their dispute to an impartial, neutral mediator who will work to achieve 
with the parties a mutually acceptable resolution of the dispute. The mediator is not empowered to 
impose a solution on the parties. Mediation fees, if any, shall be divided equally among the parties 
involved. 

Section 9.9. Counterparts.   This Agreement may be executed in one or more 
counterparts by the Parties.  All counterparts shall be construed together and shall constitute one 
agreement.  Each counterpart shall be deemed an original hereof notwithstanding that fewer than 
all of the parties may have executed it.  The parties hereto are hereby authorized to rely upon the 
signature of each person on this Agreement that is delivered by facsimile or electronic mail as 
constituting a duly authorized, actual, current delivery of this Agreement with original ink 
signatures of each such person. Delivery of a copy of this Agreement bearing an original signature 
by facsimile transmission (whether directly from one facsimile device to another by means of a 
dial-up connection or whether mediated by the worldwide web), by electronic mail in “portable 
document format” (“.pdf”) form, or by any other electronic means of transmission intended to 
preserve the original graphic and pictorial appearance of a document, shall have the same effect as 
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physical delivery of the paper document bearing the original signature. Any copy of this 
Agreement reproduced from electronic means that bears the original graphic and pictorial 
appearance of the parties’ signatures shall be as effective as an original. 

Section 9.10.  Entire Agreement.  This Agreement, the Exhibits and the 
Schedules hereto constitute the entire agreement of the parties hereto with respect to the subject 
matter hereof and supersede all prior agreements and undertakings with respect to the subject 
matter hereof, both written and oral.  

Section 9.11. Attorneys’ Fees.  In the event of a dispute arising under this 
Agreement, the prevailing party shall be entitled to recover its reasonable attorneys’ fees and costs, 
including attorneys’ fees and costs incurred in litigating entitlement to attorneys’ fees and costs, 
as well as in determining or quantifying the amount of recoverable attorneys’ fees and costs.  The 
reasonable costs to which the prevailing party is entitled shall include costs that are taxable under 
any applicable statute, rule or guideline, as well as non-taxable costs, including, but not limited to, 
costs of investigation, copying costs, electronic discovery costs, telephone charges, mailing and 
delivery charges, information technology support charges, consultant and expert witness fees, 
travel expenses, court reporter fees, and mediator fees, regardless of whether such costs are 
otherwise taxable.  

Section 9.12. Calculation of Time.  Time is of the essence under this 
Agreement.  All periods of time of five (5) days or less shall not include any days that are not 
Business Days including Saturdays, Sundays and legal holidays.   All periods of time of six (6) 
days or more shall include all days that are not Business Days including Saturdays, Sundays and 
legal holidays; provided that, if the last day to perform any act or give notice falls on a day which 
is not a Business Day, then such act or notice shall be timely performed if given on the next 
succeeding Business Day.  As used herein, a legal holiday shall include solely those dates on which 
the states courts of Pasco County, Florida are not open for routine hearings on civil litigation 
matters.  All periods of time expire at 5:00 p.m. local time.  Local time shall mean local time in 
Tampa, Florida.  

Section 9.13. Jury Trial Waiver. EACH PARTY HEREBY WAIVES, 
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY 
HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION DIRECTLY OR 
INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS 
AGREEMENT, ANY ANCILLARY AGREEMENT OR ANY TRANSACTION 
CONTEMPLATED HEREBY OR THEREBY.  EACH PARTY (A) CERTIFIES THAT NO 
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD 
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THAT FOREGOING WAIVER 
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT AND THE ANCILLARY AGREEMENTS, 
AS APPLICABLE, BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND 
CERTIFICATIONS IN THIS SECTION. 

Section 9.14. Non-Exclusivity.  Purchaser acknowledges that this 
Agreement is entered into pursuant to a competitive sale process and Sellers shall have the right 
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to continue to market the Facility, the Real Property and all of the Purchased Assets until the 
Closing and to enter into contracts for the sale of all of the aforementioned assets of Sellers’ in the 
event that the Closing as contemplated in this Agreement does not occur.  

[Remainder of page intentionally blank; signature page to follow] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of 
the Effective Date. 

PURCHASER: 
 
 
      __ 

 
 

FACILITY SELLER: 
 
Assisted Living of Pasco, Inc. 
 
 
By:       ___ 
       Margaret Coffey, President 
 
REAL PROPERTY SELLER: 
 
 
 
_______________________________________ 
Margaret R. Coffey a\k\a Margaret Coffey a\k\a 
Margaret Schmidt 
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SCHEDULES AND EXHIBITS 

Schedule 1.2.1  Real Property Legal Description 
Schedule 1.3.5  Other Excluded Assets 
Schedule 4.7  Equipment, Personal Property, Vehicles 
Schedule 4.8.1  Material Contracts 
Schedule 4.12  Licenses 
 
Exhibit A  Defined Terms 
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EXHIBIT A 

DEFINED TERMS 

The following terms shall have the meanings as ascribed to them or referenced 
below (such terms shall be equally applicable to both the singular and plural forms of the terms 
defined): 

“Accounts Receivable” of a Person means, as of any specified date, all accounts 
receivable created or arising prior to the Closing Date in respect of the sale of products, services 
or other assets, notes and other receivables, bid or performance deposits, employee advances, all 
negotiable instruments, other instruments and chattel paper, and other miscellaneous receivables, 
whether billed or unbilled, as are payable to such Person. 

“Affiliate” means, with respect to a particular party, any Person controlling, 
controlled by or under common control with that party, as well as any officers, directors and 
majority-owned entities of that party and of its other Affiliates.  For the purposes of the foregoing, 
ownership, directly or indirectly, of greater than twenty-five percent (25%) or more of the voting 
stock or other equity interest shall be deemed to constitute control. 

“Agreement” shall have the meaning set forth in the introductory paragraph to this 
Agreement.  

“Allocation” shall have the meaning set forth in Section 2.3. 

“Anti-Terrorism Laws” shall have the meaning set forth in Section 4.20.1. 

“Applicable Laws” means all foreign, federal, state, local, municipal or other 
statutes, laws, codes, ordinances, regulations, rules and other provisions having the force or effect 
of law, and all judicial and administrative orders, writs, injunctions, awards, judgments, decrees 
and determinations, applicable to a specified Person or to such Person’s assets, properties or 
business. 

“Assignment and Assumption Agreement” shall have the meaning set forth in 
Section 3.2.5. 

“Assumed Contract” shall mean any Contract of Sellers that Purchaser elects to 
assume in Purchaser’s sole discretion and shall include the Resident Contracts. 

“Assumed Liabilities” shall have the meaning set forth in Section 1.4. 

“Auction” shall have the meaning set forth in Section 6.14.3. 

“Auction Date” shall have the meaning set forth in Section 6.14.3. 

“Back-Up Bidder” shall have the meaning set forth in Section 6.14.3. 

“Bankruptcy Case” shall have the meaning set forth in the Recitals. 
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“Bankruptcy Code” shall have the meaning set forth in the Recitals. 

“Bankruptcy Court” shall have the meaning set forth in the Recitals. 

“Bid Deadline” shall have the meaning set forth in Section 6.14.3. 

“Bid Procedures Motion” shall have the meaning set forth in Section 6.14.2. 

“Bid Procedures Order” shall have the meaning set forth in Section 6.14.2. 

“Bidder’s Deposit” shall have the meaning set forth in Section 6.14.3. 

“Bidding Procedures” shall have the meaning set forth in Section 6.14.2. 

“Bill of Sale” shall have the meaning set forth in Section 3.2.1. 

“Books and Records” shall have the meaning set forth in Section 1.2.10. 

“Broker” means Senior Property Group, LLC, a Florida limited liability company. 

“Business Day” means any day other than a Saturday, a Sunday, or a day on which 
commercial banks in Tampa, Florida are authorized or required to close by law. 

“CERCLA” shall have the meaning set forth in the below definition for 
“Environmental Law”. 

“Charter Documents” means an entity’s certificate or articles of organization or 
formation, bylaws, certificate defining the rights and preferences of securities, articles of 
organization, general or limited partnership agreement, operating agreement, certificate of limited 
partnership, joint venture agreement or similar document governing the entity. 

“Claim” means any and all manner of actions, cause and causes of action, suits, 
debts, sums of money, accounts, reckonings, bonds, controversies, Damages, judgments, 
executions, losses, expenses, claims, and demands. 

“Closing” shall have the meaning set forth in Section 3.1.  

“Closing Date” shall have the meaning set forth in Section 3.1.  

“Closing Rent Roll” shall have the meaning set forth in Section 3.2.3. 

“Closing Statement” shall have the meaning set forth in Section 3.2.9. 

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985. 

“Code” means the Internal Revenue Code of 1986, as amended, and the rules and 
regulations thereunder.  Any reference to the Code shall automatically include a reference to any 
subsequent or successor internal revenue code or law. 
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“Communication” shall have the meaning set forth in Section 9.2. 

“Confirmed Plan” means a Court Order issued in the Bankruptcy Case approving 
a chapter 11 plan of reorganization of the Real Property Seller.  

“Contract” means any written or oral contract, agreement, understanding, license, 
lease, plan, instrument or other document, commitment, obligation, arrangement, undertaking, 
practice or authorization that is or may be binding on any Person or its property under Applicable 
Laws. 

“Corporate Records” means, as to any Person, all records relating to the 
organization, maintenance, existence and good standing of such Person as a corporation, namely 
such Person’s (i) corporate charter, (ii) qualifications to conduct business as a foreign corporation, 
(iii) taxpayer and other identification numbers, (iv) minute books, (v) stock records, (vi) Tax 
Returns, (vii) original financial and accounting records, including ledgers and other related 
schedules, and (viii) corporate seals. 

“Court Order” means any judgment, writ, decree, injunction, order, award or 
ruling of any Governmental Authority or other authority that is binding on any Person or its 
property under any Applicable Laws. 

“Cure Amounts” means the amounts determined by a Final Order of the 
Bankruptcy Court to be necessary to cure all defaults and to pay all actual or pecuniary losses that 
have resulted from any such defaults on the part of the Real Property Seller under any of the 
Assumed Contracts as required by Section 365(b)(1) of the Bankruptcy Code. 

“Damages” means any and all losses, Liabilities, obligations, costs, expenses, 
damages or judgments of any kind or nature whatsoever (including, but not limited to, reasonable 
attorneys’, accountants’, and experts’ fees, disbursements, and other costs and expenses actually 
incurred).    

“Deed” shall have the meaning set forth in Section 3.2.2. 

“Default” means (i) a breach, default or violation, (ii) the occurrence of an event 
that with or without the passage of time or the giving of notice, or both, would constitute a breach, 
default or violation or (iii) with respect to any Contract, the occurrence of an event that with or 
without the passage of time or the giving of notice, or both, would give rise to a right of 
termination, renegotiation or acceleration. 

“Deposit” shall have the meaning set forth in Section 2.2.1. 

“Effective Date” shall have the meaning set forth in the introductory paragraph to 
this Agreement.  

 “Employee Plan” means (i) any “employee benefit plan” (as such term is defined 
in Section 3(3) of ERISA) and (ii) any other employee benefit, employment, consulting, retention, 
severance, change in control, death benefit, compensation, retirement, deferred compensation, 
bonus, vacation, profit sharing, stock purchase, restricted stock, other forms of equity incentive 
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compensation, hospitalization, disability, supplemental unemployment, post-employment 
insurance benefit, medical insurance, life insurance or any other Contracts, arrangements, policies 
and programs, written or unwritten, maintained by Sellers or any ERISA Affiliate, or to which 
Sellers or any ERISA Affiliate contributes or is required to contribute, or under which Sellers or 
any ERISA Affiliate pays or is required to pay premiums or benefits, or has or could incur Liability 
(contingent or otherwise). 

“Encumbrance” means any pledge, lien (including but not limited to liens for 
Taxes), collateral assignment, security interest, mortgage, title retention, conditional sale or other 
security arrangement, or any charge, adverse claim of title, ownership or right to use, or any other 
encumbrance of any kind whatsoever, including but not limited to any restriction on (i) the voting 
of any security, (ii) the transfer of any security or other asset, (iii) the receipt of any income derived 
from any asset, (iv) the use of any asset, and (v) the possession, exercise or transfer of any other 
attribute of ownership of any asset. 

“Environmental Claims” means any and all administrative or judicial actions, 
suits, orders, claims, liens, notices, investigations, violations or proceedings related to any 
applicable Environmental Law or any Environmental Permit brought, issued or asserted by a 
Governmental Authority or third party for compliance, Damages (including natural resource 
damages), penalties, removal, response, remedial or other action pursuant to any applicable 
Environmental Law or for personal injury or property damage resulting from the release of a 
Hazardous Material at, to or from any facility or property of Sellers or any facility or property at 
which Sellers disposed or arranged for the disposal or treatment (with a transporter or otherwise) 
of Hazardous Materials, including but not limited to the employees of Sellers seeking damages for 
exposure to Hazardous Materials. 

“Environmental Law” means any federal, state or local statute, law, rule, 
regulation, ordinance, code, or common law in effect and in each case as amended as of the 
Effective Date and the Closing Date, relating to (i) the protection of the environment or natural 
resources, (ii) human health and safety from environmental effects or (iii) the handling, use, 
recycle, generation, treatment, storage, transportation or disposal of Hazardous Materials, 
including but not limited to the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, as amended, 42 U.S.C. Section 9601 et seq. (“CERCLA”); the Resource 
Conservation and Recovery Act, as amended, 42 U.S.C. Section 6901 et seq.; the Federal Water 
Pollution Control Act, as amended, 33 U.S.C. Section 1251 et seq.; the Toxic Substances Control 
Act, 15 U.S.C. Section 2601 et seq.; the Clean Air Act, 42 U.S.C. Section 7401 et seq.; and the 
Safe Drinking Water Act, 42 U.S.C. Section 3808 et seq. 

“Environmental Permit” means any permit, license, approval, authorization or 
consent required by any Governmental Authority under any applicable Environmental Law and 
includes any and all orders, consent orders or binding agreements issued or entered into by a 
governmental authority under any applicable Environmental Law. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as 
amended. 
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“ERISA Affiliate” means (i) a member of any “controlled group” (as defined in 
Section 414(b) of the Code) of which Sellers are a member, (ii) a trade or business, whether or not 
incorporated, under common control (within the meaning of Section 414(c) of the Code) with 
Sellers, (iii) a member of any affiliated service group (within the meaning of Section 414(m) of 
the Code) of which Sellers are a member, or (iv) an entity required to be aggregated with Sellers 
pursuant to Section 414(o) of the Code. 

“Escrow Agent” shall have the meaning set forth in Section 2.2.1. 

“Excluded Assets” shall have the meaning set forth in Section 1.3. 

“Excluded Contracts” shall have the meaning set forth in Section 1.3.4. 

“Excluded Liabilities” shall have the meaning set forth in Section 1.5. 

“Executive Order” shall have the meaning set forth in Section 4.20.1. 

“Expense Reimbursement” shall have the meaning set forth in Section 6.14.3. 

“Facility” shall have the meaning set forth in the Recitals. 

“Facility Benefit Plan” shall have the meaning set forth in Section 4.10.3.  

“Facility Employees” shall have the meaning set forth in Section 4.10.1. 

“Facility Seller” shall have the meaning set forth in the introductory paragraph to 
this Agreement. 

“Final Order” means an order, judgment, ruling or other decree (or any revision, 
modification or amendment thereto) issued and entered by the Bankruptcy Court or by any state 
or other federal court as may have jurisdiction over any proceeding in connection with the 
Bankruptcy Case for the purpose of such proceeding, which order, judgment, ruling or other decree 
has not been reversed, vacated, stayed, modified, supplemented or amended and as to which (i) no 
appeal, petition for review, reargument, rehearing, reconsideration or certiorari has been taken and 
is pending and the time for the filing of any such appeal, petition for review, reargument, rehearing, 
reconsideration or certiorari has expired, or (ii) such appeal or petition has been heard and 
dismissed or resolved and the time to further appeal or petition has expired with no further appeal 
or petition pending.  

“GAAP” means generally accepted accounting principles in the United States. 

 “Governmental Authority” any foreign, federal, state, local or other court or 
governmental agency, body or commission, or any other regulatory or governmental authority. 

“Hazardous Material” means any hazardous, toxic or radioactive substance, 
material or waste which is regulated as of the Closing Date by any state or local governmental 
authority or the United States of America, including but not limited to any material or substance 
that is: (A) defined as a “hazardous substance”, “regulated substance” or “solid waste” under 
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applicable state law, (B) petroleum, petroleum products or wastes, (C) asbestos, (D) designated as 
a “hazardous substance” pursuant to section 311 of the Federal Water Pollution Control Act, as 
amended, 33 U.S.C. Section 1251 et seq. (33 U.S.C. Section 1321), (E) defined as a “hazardous 
waste” pursuant to section 1004 of the Resource Conservation and Recovery Act, as amended, 42 
U.S.C. Section 6901 et seq. (42 U.S.C. Section 6903), (F) defined as a “hazardous substance” 
pursuant to section 101 of the CERCLA, (G) defined as a “regulated substance” pursuant to section 
9001 of the Resource Conservation and Recovery Act, as amended, 42 U.S.C. Section 6901 et seq. 
(42 U.S.C. Section 6991) or (H) otherwise regulated under the Toxic Substances Control Act, as 
amended, 15 U.S.C. Section 2601 et seq., the Clean Air Act, as amended, 42 U.S.C. Section 7401 
et seq., the Hazardous Materials Transportation Act, as amended, 49 U.S.C. Section 1801 et seq., 
or the Federal Insecticide, Fungicide and Rodenticide Act, as amended, 7 U.S.C. Section 136 et 
seq., the Emergency Planning and Community Right-to-Know Act, as amended, 42 U.S.C. Section 
11001 et seq., the Safe Drinking Water Act, as amended, 42 U.S.C. Section 300(f) et seq., and the 
Occupational Safety and Health Act, as amended, 29 U.S.C. Section 651 et seq. 

“Higher Auction Transaction” shall have the meaning set forth in 
Section 7.2.3.(a). 

“Independent Contractors” shall have the meaning set forth in Section 4.10.12.  

“Initial Upset Bid” shall have the meaning set forth in Section 6.14.3. 

“Insurance” shall have the meaning set forth in Section 6.15. 

“Inventory” shall mean all operating supplies of the Facility, including food, 
beverages and medications, raw materials, work-in-process, finished goods, supplies, spare parts 
and other goods of Sellers, if any, on the Closing Date in the possession of or under the control of 
Sellers, and all raw materials, work-in-process, finished goods, supplies, parts, spare parts and 
other goods of Sellers (including in transit, on consignment or in the possession of any third party), 
if any, on the Closing Date that are used or held for use primarily in the operation or conduct of 
the Facility.   

“Liability” means any liability, indebtedness, obligation, expense, claim, loss, 
damage, deficiency, guaranty or endorsement of or by any Person, whether accrued or unaccrued, 
absolute or contingent, direct or indirect, matured or unmatured, determined or determinable, 
known or unknown, due or to become due, liquidated or unliquidated, including but not limited to 
those arising under any law, action or governmental order and those arising under any Contract, 
agreement, arrangement, commitment or undertaking. 

“Licenses” means any permits, licenses, franchises, registrations, certificates, 
variances, accreditations, exemptions, consents, approvals and other authorizations granted by any 
Governmental Authority. 

“Litigation” means any action, suit, arbitration, mediation, administrative or other 
proceeding, criminal prosecution, claim or governmental investigation or inquiry. 

“Material Adverse Effect” means any change or effect that is, or is reasonably 
likely to be, materially adverse to the Facility, the Purchased Assets, or the operations, properties, 
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assets, prospects, liabilities, financial conditions, results of operations, or cash flow, of Sellers, or 
affecting Sellers’ ability to consummate the transactions contemplated by this Agreement. 

“Material Contracts” shall have the meaning set forth in Section 4.8.1. 

“Material Damage” and "Materially Damaged” shall have the meaning set forth 
in Section 6.12. 

“Modification Motion” shall have the meaning set forth in the Recitals. 

“Monthly Service Fees” means those monthly service fees paid by the Residents 
pursuant to their respective Resident Contracts. 

“New Operator License” shall have the meaning set forth in Section 6.15. 

“OFAC” shall have the meaning set forth in Section 4.20.2(d). 

“Outside Closing Date” shall have the meaning set forth in Section 8.1.2. 

“Overbid Amount” shall have the meaning set forth in Section 6.14.3. 

“Party” and “Parties” shall have the meanings set forth in the introductory 
paragraph to this Agreement.  

“Payor Contracts” means all Contracts pursuant to which a third party pays all or 
a portion of the charges of the Facility for services provided to any resident. 

“Permitted Encumbrances” means (i) liens for Taxes, assessments or similar 
charges to the extent not yet due and payable; (ii) real property taxes and assessments for the year 
in which the sale and purchase shall be closed, which shall be prorated as provided for herein; (iii) 
the Resident Contracts; (iv) matters shown on any survey of the Real Property; (v) matters of title 
respecting the Real Property; (vi) zoning and other regulatory laws and ordinances affecting the 
Real Property; (vii) the standard preprinted exceptions contained in title commitments issued in 
Pasco County, Florida; and (viii) any matters that are approved in this writing by Purchaser or 
deemed approved (by reason of waiver or otherwise) by Purchaser in accordance with the terms 
of this Agreement.  

“Person” means any natural person, partnership, corporation, limited liability 
company, proprietorship, association, joint venture, trust, unincorporated organization or other 
legal entity.  

“Plan” shall have the meaning set forth in the Recitals. 

“Prepaids and Deposits” mean, as of the Closing Date, all pre-paid amounts paid 
by a third party under any Material Contracts, including those prepaid amounts by a resident 
pursuant to any Resident Contract for or attributable to the periods from and after the Closing Date 
as well as any security deposits  held by Sellers as of the Closing Date under the Material Contracts, 
including the Resident Contracts (to the extent such deposits can be transferred in accordance with 
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applicable law) together with any interest thereon to the extent such interest is or may be payable 
to the residents or applicable third parties (or their respective representatives, successors, heirs or 
assigns) at any time following the Closing Date. 

“Prior Year Taxes” shall have the meaning set forth in Section 1.2. 

“Purchased Assets” shall have the meaning set forth in Section 1.2. 

“Purchase Price” shall have the meaning set forth in Section 2.1. 

“Purchaser” shall have the meaning set forth in the introductory paragraph to this 
Agreement.  

“Purchaser’s Knowledge” or any reference as to whether Purchaser “knows” or 
has “knowledge” of a given fact, circumstance or condition means the actual knowledge of any 
director, officer or supervising employee of Purchaser and the knowledge such Persons would 
have had after reasonable inquiry. 

“Real Property” means real property located at 7435 Plathe Road, New Port 
Richey, Florida 34653 and tax parcel identification numbers of  10-26-16-0000-02700-0010 , 10-
26-16-0000-02700-0012, 10-26-16-0000-02700-0013, 10-26-16-0000-02700-0014 and 10-26-16-
0000-02700-0015 together with all right and appurtenances pertaining to such real property, 
including, without limitation,  any and all right, title and interest of Sellers in and to any land lying 
in the bed of any streets, or adjacent roads, alleys, easements, streets and ways, together with all 
improvements, structures and fixtures placed, constructed or installed on the Real Property  and 
all warranties, guaranties, site plans, surveys, plans and specifications, floor plans, and all 
authorizations, approvals, development rights, permits, licenses or approvals.  

“Real Property Seller” shall have the meaning as set forth in the introductory 
paragraph to this Agreement. 

“Real Property Seller’s Knowledge” or any reference as to whether either or both 
Sellers “know” or have “knowledge” of a given fact, circumstance or condition means the actual 
knowledge of any director, officer or supervising employee of the applicable Seller and the 
knowledge such Persons would have had after reasonable inquiry. 

“Resident” means a Person who is or was a purchaser of, a nominee of, or a 
subscriber to a Resident Contract. 

“Resident Contracts” means all Contracts which provide for the performance of 
services by Sellers relating to the Facility, for any of its Residents, as of the Effective Date and the 
Closing Date or any anytime between the Effective Date and the Closing Date. Resident Contracts 
includes written and unwritten contracts with residents, guardians and third-party payors. 

“Resident Obligations” means all Liabilities to Residents, or their respective 
estates, executors, heirs, assignees, personal representatives and successors, arising under the 
Resident Contracts. 
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“Sale Motion” shall have the meaning set forth in Section 6.14.3. 

“Sale Order” shall have the meaning set forth in Section 6.14.1. 

“Sellers” shall have the meaning as set forth in the introductory paragraph to this 
Agreement. 

“Social Media Assets” includes accounts, profiles, pages, feeds, registrations and 
other presences on or in connection with any: social media or social networking website or online 
service; blog or microblog; mobile application; photo, video or other content-sharing website; 
virtual game world or virtual social world; rating and review website; wiki or similar collaborative 
content website; or message board, bulletin board or similar forum including, without limitation, 
Facility Seller’s Facebook account. 

“Stalking Horse Bidder” shall have the meaning set forth in Section 6.14.3. 

“Substantial Portion” shall have the meaning set forth in Section 6.11. 

“Successful Bidder” shall have the meaning set forth in Section 6.14.3. 

“Taking” shall have the meaning set forth in Section 6.11. 

“Tax” or “Taxes” means (i) all foreign, federal, state, local, municipal and other 
taxes, duties, charges, fees, contributions, levies or other assessments, including but not limited to 
income, alternative, add-on minimum income, gross receipts, gains, estimated, franchise, excise, 
personal property, real estate, property transfer, sales, use, employment, social security, 
unemployment , insurance, disability, workers compensation license, lease, payroll, service, ad 
valorem, documentary, severance, stamp, withholding, occupation, recording, value added or 
transfer taxes, customs taxes and any other taxes (whether payable directly, by withholding or 
otherwise), together with any interest, fines, penalties, additions to tax, and additional amounts 
with respect thereto; (ii) any liability for the Taxes of another Person; or (iii) any liability to any 
other Person for or in respect of any of the foregoing items. 

“Tax Return” means any return, report, form, information return, declaration, 
statement, schedule or other similar document (including but not limited to any related or 
supporting information and estimated or amended returns, reports, forms, information returns, 
declarations, statements or schedules) relating to Taxes. 

“Transaction Documents” means this Agreement and any other agreement or 
document executed in connection with the consummation of the transactions contemplated in this 
Agreement.  

“Transaction” shall have the meaning set forth in the Recitals. 

“Transferred Employees” shall have the meaning set forth in Section 6.5. 
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“Transfer Taxes” means sales, use, transfer, real property transfer, recording, 
documentary, stamp, registration, stock transfer and other similar Taxes and fees (including any 
penalties and interest). 

 “USA Patriot Act” shall have the meaning set forth in Section 4.20.1. 

“Vehicles” shall mean any motor vehicles owned by Sellers and used in the 
operation of the Facility, except for the 2016 Cadillac and the 20__ Land Rover. 
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Schedule 1.2.1 
Real Property Legal Description 

 
PARCEL 1: 
A PORTION OF THE SOUTHEAST 1/4 OF THE SOUTHEAST 1/4 OF THE NORTHWEST 
1/4 OF SECTION 10, TOWNSHIP 26 SOUTH, RANGE 16 EAST, PASCO COUNTY, 
FLORIDA, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
COMMENCE AT THE SOUTHEAST CORNER OF THE NORTHWEST 1/4 OF SAID 
SECTION 10; THENCE RUN ALONG THE EAST BOUNDARY LINE OF THE NORTHWEST 
1/4 OF SAID SECTION 10, NORTH 00 DEGREES 07 MINUTES 53 SECONDS EAST, 55.00 
FEET TO THE NORTH RIGHT-OF-WAY LINE OF PLATHE ROAD AS NOW 
ESTABLISHED TO THE POINT OF BEGINNING; THENCE NORTH 89 DEGREES 28 
MINUTES 26 SECONDS WEST, 200.00 FEET ALONG SAID NORTH RIGHT-OF-WAY OF 
PLATHE ROAD, THENCE NORTH 00 DEGREES 07 MINUTES 53 SECONDS EAST, 111.50 
FEET; THENCE NORTH 79 DEGREES 49 MINUTES 43 SECONDS WEST, 9.91 FEET; 
THENCE NORTH 37 DEGREES 27 MINUTES 18 SECONDS WEST, 53.85 FEET, THENCE 
NORTH 17 DEGREES 07 MINUTES 18 SECONDS WEST, 110.39 FEET; THENCE NORTH 
06 DEGREES 08 MINUTES 04 SECONDS EAST, 53.81 FEET; THENCE NORTH 26 
DEGREES 33 MINUTES 54 SECONDS EAST, 64.29 FEET; THENCE NORTH 13 DEGREES 
37 MINUTES 37 SECONDS EAST, 33.96 FEET; THENCE NORTH 03 DEGREES 51 
MINUTES 02 SECONDS WEST, 52.12 FEET; THENCE NORTH 25 DEGREES 31 MINUTES 
33 SECONDS EAST, 49.31 FEET; THENCE NORTH 67 DEGREES 13 MINUTES 16 
SECONDS EAST, 16.99 FEET; THENCE NORTH 00 DEGREES 07 MINUTES 53 SECONDS 
EAST, 36.00 FEET; THENCE SOUTH 89 DEGREES 28 MINUTES 26 SECONDS EAST, 
200.00 FEET; THENCE SOUTH 00 DEGREES 07 MINUTES 53 SECONDS WEST, 544.58 
FEET TO THE POINT OF BEGINNING. 
PARCEL 2: 
A PORTION OF THE SOUTHEAST 1/4 OF THE SOUTHEAST 1/4 OF THE NORTHWEST 
1/4 OF SECTION 10, TOWNSHIP 26 SOUTH, RANGE 16 EAST, PASCO COUNTY, 
FLORIDA, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
COMMENCE AT THE SOUTHEAST CORNER OF THE NORTHWEST 1/4 OF SAID 
SECTION 10; THENCE RUN ALONG THE EAST BOUNDARY LINE OF THE NORTHWEST 
1/4 OF SAID SECTION 10, NORTH 00 DEGREES 07 MINUTES 53 SECONDS EAST, 55.00 
FEET TO THE NORTH RIGHT-OF-WAY LINE OF PLATHE ROAD AS NOW 
ESTABLISHED; THENCE NORTH 89 DEGREES 28 MINUTES 26 SECONDS WEST, 200.00 
FEET ALONG SAID NORTH RIGHT-OF-WAY OF PLATHE ROAD TO THE POINT OF 
BEGINNING; THENCE NORTH 00 DEGREES 07 MINUTES 53 SECONDS EAST, 111.50 
FEET; THENCE NORTH 79 DEGREES 49 MINUTES 43 SECONDS WEST, 9.91 FEET; 
THENCE NORTH 37 DEGREES 27 MINUTES 18 SECONDS WEST, 53.85 FEET; THENCE 
NORTH 17 DEGREES 07 MINUTES 18 SECONDS WEST, 110.39 FEET; THENCE NORTH 
06 DEGREES 08 MINUTES 04 SECONDS EAST, 53.81 FEET; THENCE NORTH 26 
DEGREES 33 MINUTES 54 SECONDS EAST, 64.29 FEET; THENCE NORTH 13 DEGREES 
37 MINUTES 37 SECONDS EAST, 33.96 FEET; THENCE NORTH 03 DEGREES 51 
MINUTES 02 SECONDS WEST, 52.12 FEET; THENCE NORTH 25 DEGREES 31 MINUTES 
33 SECONDS EAST, 49.31 FEET; THENCE NORTH 67 DEGREES 13 MINUTES 16 
SECONDS EAST, 16.99 FEET; THENCE NORTH 00 DEGREES 07 MINUTES 53 SECONDS 
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EAST, 36.00 FEET; THENCE SOUTH 89 DEGREES 28 MINUTES 26 SECONDS EAST, 
200.00 FEET; THENCE NORTH 00 DEGREES 07 MINUTES 53 SECONDS EAST, 3.66 FEET; 
THENCE NORTH 89 DEGREES 33 MINUTES 05 SECONDS WEST, 362.98 FEET; THENCE 
SOUTH 00 DEGREES 07 MINUTES 53 SECONDS WEST, 547.75 FEET TO AFORESAID 
NORTH RIGHT-OF-WAY OF PLATHE ROAD; THENCE SOUTH 89 DEGREES 28 
MINUTES 26 SECONDS EAST, 162.98 FEET ALONG SAID NORTH RIGHT-OF-WAY OF 
PLATHE ROAD TO THE POINT OF BEGINNING. 
 
Tax ID Number 10-26-16-0000-02700-0010 
Tax ID Number 10-26-16-0000-02700-0012 
Tax ID Number 10-26-16-0000-02700-0013 
Tax ID Number 10-26-16-0000-02700-0014 
Tax ID Number 10-26-16-0000-02700-0015. 
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Schedule 1.3.5 
Other Excluded Assets 

 
1) 2016 Cadillac 

 
2) Land Rover 

 
3) AHCA License 

 
4) Specific Furniture (This list will be supplemented by Seller)  
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Schedule 4.7 
Equipment, Personal Property, Vehicles 

 
1) See attached inventory. 
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INVENTORY 
 
Small Pod Common Area 

1. 1 Large Desk 
2. 1 Built in cabinet with sink 
3. 1 Washer 
4. 1 dryer 
5. 1 sink 
6. 12 hanging pictures 
7. 1 piano 
8. 25 recliner chairs 
9. 1 tv 
10. 1 fireplace 
11. 5 ceiling fans 
12. multiple misc. decorations 

 
Small Pod Dining room 

1. 6 Tables 
2. 10 Chairs 
3. 1 refrigerator 
4. decorations 

 
Employee Break room 

1. 2 tables 
2. 7 Chairs 
3. 1 ice machine 
4. 1 cabinet 
5. 1 time clock 
6. 1 Resident scale 

 
Kitchen 

1. 1 Dishwasher 
2. 1 Convection oven 
3. 1 stove 
4. 3 stainless steel tables 
5. 1 steam table 
6. 1 commercial hood 
7. 2 walk in coolers with rack shelving 
8. 1 walk in freezer with rack shelving 
9. 1 3 compartment sink 
10. 1 2compartment  sink 
11. 1 1 compartment sink 
12. 3 metal carts 
13. 1 microwave (commercial) 
14. Shelving for can storage 
15. 2 cabinets 
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16. 1 can rack 
 
Dining Room (LP) 

1. 1 bar with 2 stools 
2. 10 tables 
3. 34 chairs 
4. 1 piano with bench 
5. 2 cabinets 
6. 3 sideboards 
7. 1 tv 
8. 1 microwave 
9. 1 ice tea machine 
10. 1 clock 
11. 1 popcorn machine 
12. 8 hanging pictures 
13. 1 white board 
14. 2 notice boards 
15. 1 A.E.D. 
16. 5 chandeliers 
17. 2 lamps 

 
Med Room 

1. 3 cabinets 
2. 2 book cases 
3. 1 desk 
4. 2 chairs 
5. 1 file cabinet 
6. 1 copier/scanner/fax 
7. 2 refrigerators 
8. 4 bulletin boards 

 
Storage/Supply room 

1. Multiple cabinets 
2. Shelving 
3. Misc. supplies 

 
Large Pod Common Area 

1. 2 desks 
2. 19 recliners 
3. 4 couch 
4. 11 armchairs 
5. 3 tv 
6. 3 piano 
7. 1 fireplace 
8. 6 tables with 14 chairs 
9. 1 bar 
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10. 12 china cabinets with various decorations 
11. 2 armoire 
12. 5 sideboards 
13. 5 bookshelves with books 
14. 2 coffee tables 
15. 34 hanging pictures 
16. approx.. 25 artificial plants 
17. 3 bulletin boards 

 
Maint. Room 
1.1 tool box  
2. misc. tools/supplies 
 
Laundry Room 

1. 1 gas dryer 
2. 1 washer 
3. detergent system 
4. Multiple sets of linens 
5. Cabinets 

 
Offices 

1. 4 desks 
2. 3 p.c. 
3. 1 mac 
4. 1 internal camera system 
5. 10 filing cabinets 
6. 1 Ricoh copier/scanner/fax 
7. 9 office chairs 
8. 4 hanging pictures 
9. 1 white board 
10. 3 bookcases 
11. 2 corkboards 

 
Shed#1 

1. 7 boxes unassembled furniture 
2. 1 file cabinet 
3. 2 dressers 
4. 3 hosp. bed mattress 
5. misc. furniture items 
6. multiple misc. decorations 

 
Shed #2 
1. Painting supplies 
2. 1 airless paint sprayer 
3. misc. furniture 
4. 4 Night Stands 
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5. 1 Dresser 
6. 7 Hosp beds 
7. 4 mattress 
8. 4 boxes unassembled furniture 
9. misc tools/supplies 
 
Shed#3 
1. 12 Hosp. beds 
2.  12 Mattress 
3. 5 Dressers 
4. 1 File cabinet 
5. 8 T.v. 
6. 4 wheelchair 
7. 5 Folding tables 
8. multiple misc seasonal decorations 
 
Shed#4 

1. John deere tractor/mower with trailer 
2. 2 air compressors 
3. 2 lawn blowers 
4. 1 chain saw 
5. 3 pressure washers 
6. 1 table saw 
7. 1 miter saw with stand 
8. 1 welder 
9. misc animal supplies/food 
10. 5 ladders 
11. multiple misc lawn equipment 
12. 1 cement mixer 
13. multi/various hand/power tools 
14. multi/misc electric supplies 
15. multi/misc plumbing supplies 
 
Miscellaneous 
1. 61 beds 
2. 64 dressers 
3. 72 nightstands 
4. 120 dinner plates 
5. 128 dessert bowls 
6. 112 small plated 
7. 84 saucers 
8. 138 cups 
9. 128 knives, forks, spoons 
 
Animals 
10 Adult Goats 
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5 Kids 
5 Mini Horses 
1 Mini Donkey 
1 llama 
1 Guinea Hen 
1 Duck 
4 Geese 
Approx. 12 free Range Chickens 
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Schedule 4.8 
Material Contracts 

 
1) Fifty-eight (58) resident contracts entitled “Forest Glen Lodge Contract for Care” 

(available for review onsite during due diligence and after execution of a confidentiality 
agreement acceptable in form to Sellers). 
 

2) Settlement Agreement between Assisted Living of Pasco, Inc. and Advanced Recovery 
Systems, Inc.  
 

3) Windstream Agreement for Service dated April 26, 2018. 
 

4) Non Exclusive Installation and Service Agreement and Bulk Video Service Addendum 
between Assisted Living of Pasco, Inc. and Time Warner Cable Enterprises, LLC, dated 
October 1, 2018. 
 

5) Contract with YP Media for advertising and website (no copy of contract as of 10/1/18). 
 

6) American Eldercare, Inc. Long Term Care Plan Provider Amendment. 
 

7) Ancillary Services Provider Agreement with Sunshine State Health Plan, Inc.  
 

8) Home and Community Based Services Facility Agreement with United Healthcare of 
Florida, Inc., dated August 1, 2013. 
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Schedule 4.12 
Licenses 

 
1) State of Florida Department of Health Sanitation Certificate for Food Hygiene, issued to 

Forest Glen Lodge on October 1, 2018. 
 

2) State of Florida Department of Health Receipt for Group Care – Assisted Living Facility, 
issued to Forest Glen Lodge on October 1, 2018. 
 

3) State of Florida Department of Health Operating Permit for Biomedical Waste – Storage, 
issued to Forest Glen Lodge on October 1, 2018. 
 

4) Pasco County Business Tax Receipt issued to Forest Glen Lodges, Assisted Living of 
Pasco Inc. on July 19, 2018.  
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