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The Value of a Secured Creditor’s 
Collateral Is Established by Third-
Party Winning Bid, Not Credit Bid 

Let’s set the scene: You are the proverbial 
fly on the wall in the midst of a chapter 11 
auction, with parties bidding on encum-

bered assets. A secured creditor jumps into the 
fray announcing its credit bid as to certain assets. 
A recess is taken, during which the debtor asks 
the secured creditor to make no further bids so as 
to not interfere with bidding by cash buyers. The 
secured creditor agrees, reserving its right to jump 
back into the auction if not satisfied with the bid-
ding. A cash buyer submits the winning bid for 
all assets and ultimately pays $24.25 million (the 
“sale proceeds”), which is then placed in escrow 
until such time as the two secured creditors either 
reach agreement as to distribution of the funds or 
the court decides such distribution. 
 This was the circumstance in the jointly 
administered chapter 11 cases of In re Aerogroup 
International Inc., et al.2 The two secured credi-
tors — THL Corporate Finance Inc. and Polk 33 
Lending LLC — were unable to reach agreement, 
so Hon. Kevin J. Carey was called upon to decide 
the issue of the division of the sale proceeds. 

The Issue
 While there were a number of issues decided by 
Judge Carey as to the sale proceeds, the issue dis-
cussed in this article is whether a secured creditor’s 
credit bid or a third party’s winning bid establishes 
the value of encumbered collateral. Section 363 (k) 
of the Bankruptcy Code permits a secured creditor 
to credit bid at a sale of its encumbered property. 

The issue raised by the Aerogroup International 
case is whether a secured creditor’s credit bid estab-
lishes the value of its own collateral when it is not 
the winning bidder. 

The Bankruptcy Court
 D u r i n g  t h e  c o u r s e  o f  t h e  A e r o g r o u p 
International case, the debtor engaged in a § 363 
auction, with its two secured creditors — THL and 
Polk — supporting the sale process. The auction 
took place with a third-party bidder submitting the 
highest bid. The bankruptcy court approved the 
sale to the winning bidder and approved a back-up 
bidder. The sale closed with the debtor, THL and 
Polk agreeing to certain purchase-price reductions 
at closing. 
 THL filed a motion with the bankruptcy court 
seeking valuation of THL’s and Polk’s secured 
claims and allocation and distribution of the sale 
proceeds (the “THL distribution motion”). In 
response, Polk filed a motion for summary judg-
ment (the “Polk summary-judgment motion”). 
THL asserted being owed an amount in excess 
of $22 million, and Polk asserted an amount in 
excess of $12 million. Clearly, the sale proceeds 
were insufficient to satisfy the entirety of the 
secured debt. As set forth in his written opinion, 
Judge Carey denied the Polk summary-judgment 
motion and “reject [ed] Polk’s argument that the 
secured portion of THL’s claim is determined by 
its [c] redit [b] id rather than the market price for 
the collateral.”3 
 At the auction, THL submitted a credit bid (the 
“THL credit bid”) for approximately $12.2 mil-
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lion. THL submitted no further bids on request of the debt-
or in order to encourage cash bids by other bidders. The 
assets, including the assets encumbered by THL and Polk, 
were sold to the winning bidder for a net purchase price 
of $24.25 million. Polk asserted in its summary-judgment 
motion that the THL credit bid was a “final bid,” since THL 
did not submit any further bids; therefore, THL’s secured 
claim equaled the THL credit bid (or $12.2 million, result-
ing in Polk receiving a larger portion of the sale proceeds). 
Stated differently, Polk argued that the THL credit bid was 
the final word as to the amount of THL’s secured claim 
(i.e., the owner of the encumbered assets sets the value by 
its credit bid). 
 In support of its argument, Polk relied on the Third 
Circuit decisions of In re SubMicron Sys. Corp.4 and In re 
Philadelphia Newspapers LLC.5 Polk argued that these two 
decisions supported its argument that THL’s secured claim 
is fixed at and equals the amount of the THL credit bid. The 
bankruptcy court disagreed, stating that plucking specific 
language from the cases and ignoring the context of that lan-
guage was fatal to Polk’s argument. 
 For example, for its argument, Polk relied on the 
Philadelphia Newspapers court, stating, “Our holding 
that a credit bid sets the value of a lender’s secured inter-
est in collateral does not equate to a holding that a credit 
bid must be the successful bid at a public auction.”6 Judge 
Carey noted, however, that the context and circumstanc-
es of the Philadelphia Newspapers case were not similar 
or analogous to the Aerogroup International case. The 
Aerogroup International case involved a § 363 auction, 
whereas the Philadelphia Newspapers case involved wheth-
er a secured creditor could be denied the right to credit 
bid in connection with a sale under a chapter 11 plan if it 
received the indubitable equivalent of its collateral under 
§ 1129 (b) (2) (A) (iii).”7 Therefore, the bankruptcy court 
found that relying on specific language without the accom-
panying context in which that language appears resulted in 
an inaccurate interpretation. 
 In addition, Judge Carey built upon a hypothetical out-
lined in the SubMicron decision to explain that if a truck 
with a loan amount of $15 is sold pursuant to a § 363 auc-
tion, the lender may credit bid up to the face value of its 
claim, and if a subsequent higher bid is cast by another (say, 
$14), the lender need not credit bid again at $15 to set the 
value of its collateral. Thus, “[t] he market has set the value 
of [the truck] at $14 and, therefore, the secured portion of 
the lender’s claim is $14.”8 Judge Carey denied Polk’s sum-
mary-judgment motion and rejected its argument that THL’s 
secured claim is fixed by its credit bid “rather than the market 
price for the collateral.”9 
 Thereafter, the bankruptcy court held a two-day eviden-
tiary trial to set the value of the secured creditors’ claims. 
Following the trial, Judge Carey held that THL’s credit bid 
was not a final bid and that the THL credit bid did not estab-

lish the amount of THL’s secured claim, so, based on an 
extensive analysis of the evidence presented at trial, he allo-
cated from the $24.25 million sale proceeds $16.8 million to 
THL and $7.45 million to Polk.

The Polk Appeal 
 Polk appealed the bankruptcy court’s decision, arguing 
that the value of THL’s collateral was fixed at the amount of 
the THL credit bid (or $12.2 million) and not $16.8 million. 
Again, the issue became whose valuation is the final word 
when it comes to the value of a secured creditor’s collateral: 
the secured creditor, or the marketplace? Polk again relied on 
SubMicron and Philadelphia Newspapers for the proposition 
that the secured creditor’s credit bid established the value of 
its collateral and its secured creditor’s claim, irrespective of 
a subsequent successful bid. The bankruptcy court’s decision 
was upheld by the appellate court in the decision of Hon. 
Maryellen Noreika.10 
 At the appellate level, Polk again argued that the amount 
bid by a secured creditor at a § 363 auction, up to the amount 
of the secured creditor’s full claim, establishes the value of 
its collateral, notwithstanding any subsequent winning bid. 
Put in context, Polk argued that THL’s “final” credit bid of 
$12.2 million is binding upon THL as to the value of its col-
lateral, and that THL should not receive any amount over 
$12.2 million, even with the sale proceeds being essentially 
twice that amount. 
 The appellate court upheld the bankruptcy court’s find-
ing that the THL credit bid was not a “final” bid, high-
lighting specific facts, such as THL’s reservation of its 
rights to further credit bid, the debtor’s request for THL 
to refrain from credit bidding in favor of cash bidders, 
debtor’s counsel confirming the facts as relayed by THL, 
and (of particular note) the THL credit bid being outbid 
by another bidder. The appellate court also agreed with 
the bankruptcy court that SubMicron and Philadelphia 
Newspapers did not support Polk’s argument that THL’s 
portion of the sale proceeds is equal to the amount of the 
THL credit bid. 
 First turning to SubMicron, Judge Noreika found that 
SubMicron does not stand for the proposition put forth by 
Polk and actually contradicts Polk’s position: “Nothing in 
SubMicron stands for the proposition that a credit bid caps 
the value of a secured creditor’s claim.”11 Judge Noreika 
found, the same as Judge Carey, that the decision must be 
read as a whole, and when done so, it is clear that SubMicron 
stands for the proposition that the marketplace establishes the 
value of the collateral.12 
 The appellate court next turned its attention to address 
Polk’s reliance upon Philadelphia Newspapers.13 Similar to 
Judge Carey’s analysis, Judge Noreika noted that the dis-
cussion of SubMicron in the Philadelphia Newspapers case 
is to be read in the context of the issue being decided (“The 
Court agrees with THL that, understood in the proper con-
text, the majority’s discussion of SubMicron is an attempt 

4 Cohen v. KB Mezzanine Fund II, LP (In re Submicron Sys. Corp.), 432 F.3d 448 (3d Cir. 2006).
5 In re Philadelphia Newspapers LLC, 599 F.3d 298 (3d Cir. 2010), as amended (May 7, 2010).
6 Id. at 312.
7 As to the holding of In re Philadelphia Newspapers, “The Supreme Court, however, later rejected this 

conclusion in RadLAX Gateway Hotel LLC v. Amalgamated Bank, 566 U.S. 639, 647 (2102).” In re 
Aerogroup Int’l, 2018 WL 3155250, *4, n.33. 

8 Id. at *5.
9 Id.

10 See Polk 33 Lending LLC v. THL Corp. Fin. Inc. (In re Aerogroup Int’l Inc.), 620 B.R. 517 (D. Del. 2020).
11 Id. at 523.
12 “[B]ecause ultimately the highest price bid for the collateral and the secured claim (whether or not a 

credit bid) sets the creditor’s secured claim.” Id. at 524. “[T] he [SubMicron] court’s observation stands 
for the logical proposition that the value of a creditor’s secured claim is determined by the highest bid for 
its collateral (whether that bid is from the creditor or from another bidder).” Id. at 524.

13 599 F.3d at 312.
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to explain why denying credit bidding in a sale under a plan 
is consistent with permitting credit bidding in a sale outside 
of a plan.”14). 
 The appellate court further noted that the holding of 
Philadelphia Newspapers might not be good law in light 
of the U.S. Supreme Court’s holding in RadLAX that a 
debtor may not confirm a chapter 11 cramdown plan that 
provides for the sale of collateral free and clear of liens, 
but does not permit the secured creditor to credit bid at the 
sale.15 The appellate court determined that Polk’s reliance 
on Philadelphia Newspapers was ill-placed, as that case 
addressed an issue unrelated to the Polk/THL matter and the 
issue that it did address has been decided differently by the 
Supreme Court in RadLAX. 

Discussion
 At its core, the Aerogroup International case is an argu-
ment between two secured creditors — THL and Polk — 
battling over which one gets the largest piece of the “sale 
proceeds” pie. This scenario is not necessarily unusual in 
chapter 11 cases, but it does set the stage for an interesting 
dynamic and for arguments to be made that perhaps under 
different circumstances would not be argued. In hopes of 
obtaining a larger amount, Polk argued that THL’s slice of 
the pie was fixed by THL’s non-winning credit bid. The por-
tion of the sale proceeds at issue between the two creditors 
was approximately $4.6 million.
 In addition to the failure to agree that the cases relied 
upon supporting Polk’s position, both courts found addi-
tional facts in support of that analysis, including the fact that 
neither the bankruptcy court nor the appellate court agreed. 
Looking to certain facts in the case, the courts found that 
THL’s credit bid was not final on account of (1) THL being 
asked by the debtor at the auction to refrain from further bid-
ding, (2) THL being prepared to continue bidding, (3) THL 
reserving its rights to further credit bid if it was not satisfied 
with the bidding, and (4) THL reserving its right to further 
credit bid as to the back-up bidder.
 Two takeaways from the Aerogroup International 
cases: (1) the prevailing policy consideration in a § 363 
auction context is that the marketplace through the high-
est bid establishes value; and (2) the practice pointer of 
putting relevant matters on the record — both at an auc-
tion and during a hearing. The clear message from both 
the bankruptcy court and appellate court is that the mar-
ketplace prevails when it comes to § 363 auctions and 
establishing value. In fact, the process and procedure of a 
§ 363 auction is aimed at creating a framework by which 
the highest and best bid for the assets is teased out from 
the marketplace. 
 As Judge Carey stated, “[A] n auction allows the mar-
ketplace to determine the value of the collateral, which, in 
turn, determines the value of the secured portion of the claim. 
In other words, the highest bid — no matter who makes it 
— sets the asset’s value.”16 Judge Noreika in her decision 
also demonstrated that the marketplace establishes the value 
of a secured creditor’s collateral when she explained that a 

secured creditor’s bid “temporarily sets the value”17 until a 
subsequent higher bid is made and at that time fixes the col-
lateral’s value.
 While Polk’s argument drew upon language from the 
SubMicron decision, that “any amount bid for [the collat-
eral] up to the value of the Lender’s full claim becomes the 
secured portion of Lender’s claim by definition,”18 this one 
statement does not lead to the conclusion that the lender’s 
credit bid is the last word as to the secured claim amount. 
Both the bankruptcy court and appellate court advised that 
the context of the case is to be considered. When review-
ing the decision, the SubMicron court explained that § 363, 
through the actions of the marketplace, guides and estab-
lishes the value of sale assets. (Section 363 “attempts to 
avoid the complexities and inefficiencies of valuing collateral 
altogether by substituting the theoretically preferable mecha-
nism of a free market sale to set the price. The provision is 
premised on the notion that the market’s reaction to a sale 
best reflects the economic realities of assets’ worth.”19) When 
reading the statements together, it is clear that value is tied 
in the context of § 363 to the marketplace and not a secured 
creditor’s non-winning bid.
 The lesson of considering the full context of a case, 
as advised by both the bankruptcy court and the appel-
late court, is highlighted when looking at the second case 
relied upon by Polk in its argument. Polk draws upon the 
following from Philadelphia Newspapers: “Our holding 
that a credit bid sets the value of a lender’s secured inter-
est in collateral does not equate to a holding that a credit 
bid must be the successful bid at a public auction.”20 As 
previously stated, the courts advise counsel to look to the 
context of the case for interpretation. When this is done in 
the case of Philadelphia Newspapers, the very next sen-
tence reads, “Rather, a court is called at plan confirmation 
to determine only whether a lender has received the ‘indu-
bitable equivalent’ of its secured interest.”21 When read-
ing the two sentences together, the issue being addressed 
in Philadelphia Newspapers is not analogous to the issue 
raised in Aerogroup International. 
 An issue that perhaps remains unanswered by these deci-
sions is whether the outcome would have been different had 
THL’s credit bid in fact been final. Would that have changed 
the outcome? In that case, would THL’s credit bid have been 
the final word on the value of its own collateral? There is still 
the prevailing policy consideration of the marketplace fixing 
value in an auction context, but query whether the finality of 
a secured creditor’s bid would have overridden the market-
place as to its own collateral.
 This brings us to the second takeaway from the 
Aerogroup International cases: Place relevant and important 
matters and facts on the record. THL was able to point back 
to the record and establish by relevant facts that it reserved its 
right to further credit bid if it was not satisfied with the auc-
tion bidding. In fact, THL at the sale hearing also voiced its 
reservation of rights to credit bid with respect to the back-up 
bidder. If certain actions have taken place during an auction 

14 Aerogroup Int’l, 620 B.R. at 526.
15 See RadLAX Gateway Hotel LLC v. Amalgamated Bank, 566 U.S. 639, 649 (2012).
16 In re Aerogroup Int’l, 2018 WL 3155250, *5.

17 In re Aerogroup Int’l, 620 B.R. at 528.
18 In re SubMicron Sys., 432 F.3d at 460.
19 Id. at 461 (emphasis in original).
20 Philadelphia Newspapers, 599 F.3d at 312.
21 Id.
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that might become relevant at a later date, it is worth placing 
a statement on the record (e.g., if there is a court reporter at 
the auction) such that it can be pointed to at a subsequent 
hearing. Likewise, such actions or facts should be put on the 
record at the hearing for the court’s consideration and in the 
event of an appeal.

Conclusion
 Stated simply,  the lesson from the Aerogroup 
International decisions is to be careful whom you “lien on,” 
because the highest bid at a § 363 auction (i.e., the market-
place) establishes the amount of a secured creditor’s claim. 
In addition, perhaps two important practice pointers to also 
glean from these cases are (1) that the full context of a case is 
to be considered in arguments to the court, and (2) to put on 
the record — both at the auction and the sale hearing — any 
reservations of rights or important facts. 
 So, whose word is the final word? In the context of § 363 
auction, the marketplace prevails.  abi

Reprinted with permission from the ABI Journal, Vol. XL, No. 3, 
March 2021.
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