
 

 

 

 

 

 

 

 

 

 

 

 

UNITED STATES BANKRUPTCY COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

www.flmb.uscourts.gov  

 

In re:  

 

LEN-TRAN, INC.,      Case No. 8:16-bk-4145-MGW 

d/b/a TURNER TREE & LANDSCAPE     

        Chapter 11 

Debtor.        

_____________________________/ 

 

ORDER GRANTING DEBTOR’S MOTION FOR ENTRY OF AN ORDER 

(I) AUTHORIZING THE SALE OF ASSETS FREE AND CLEAR OF LIENS, 

CLAIMS AND ENCUMBRANCES PURSUANT TO 11 U.S.C. § 363; (II)  

APPROVING THE FORM AND MANNER OF NOTICES; (III) APPROVING 

THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY  

CONTRACTS AND UNEXPIRED LEASES; AND (IV) GRANTING RELATED RELIEF 

 

THIS CASE came on for hearing before the Court on November 2, 2016 at 9:30 a.m. (the 

“Sale Hearing”), upon the Debtor’s Motion for Entry of an Order (I) Authorizing the Sale of 

Assets Free and Clear of Liens, Claims and Encumbrances Pursuant to 11 U.S.C. § 363; (II) 

Approving Bidding and Sale Procedures; (III) Approving the Form and Manner of Notices; (IV) 

Scheduling an Auction; (V) Approving Procedures for the Assumption and Assignment of Certain 

Executory Contracts and Unexpired Leases; and (VI) Granting Related Relief (Doc. No. 126) (the 

“Sale Motion”); Limited Objection by Hitachi Capital America Corp. to Chapter 11 Plan 

Proposed by Len-Tran, Inc. and Contract Cure Claim (Doc. No. 149) (the “Hitachi Cure 

Dated:  November 14, 2016

ORDERED.
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Notice”); Notice of Cure Amount for Enterprise FM Trust (Doc. No. 150) (the “Enterprise Cure 

Notice”); Notice of Cure Claim by Caterpillar Financial Services Corporation (Class 6) (Doc. 

No. 154) (the “Caterpillar Cure Notice”); Taylor Morrison of Florida, Inc.’s and Taylor 

Woodrow Communities at Artisan Lakes, LLC’s Objection to Debtor’s Assumption of Certain 

Executory Contracts, or, in the Alternative, Asserting a Cure Claim (Doc. No. 157) (the “Taylor 

Cure Notice”); Notice of Cure Claim by Komatsu Financial Limited Partnership (Doc. No. 159) 

(the “Komatsu Cure Notice”); Claim No. 71 filed by Wells Fargo Bank, N.A. (the “Wells Fargo 

Cure Notice”); Claim No. 72 filed by Information Technology Solutions Group, Inc. (the “ITS 

Cure Notice”); Information Technology Solutions Group, Inc.’s Request for Payment of 

Administrative Expense (Doc. No. 156) (the “ITS Administrative Claim”); Objection by Ally 

Financial to Motion to Sell Property Free and Clear of Liens (Doc. No. 152) (the “Ally 

Objection”); Enterprise FM Trust’s Limited Objection to Sale (Doc. No. 155) (the “Enterprise 

Objection”); and the Limited Objection to Debtor’s Motion for Entry of an Order (I) Authorizing 

the Sale of Assets Free and Clear of Liens, Claims and Encumbrances Pursuant to 11 U.S.C. § 

363; (II) Approving Bidding and Sale Procedures; (III) Approving the Form and Manner of 

Notices; (IV) Scheduling an Auction; (V) Approving Procedures for the Assumption and 

Assignment of Certain Executory Contracts and Unexpired Leases; and (VI) Granting Related 

Relief (Doc. No. 138) filed by Information Technology Solutions Group, Inc. (the “ITS 

Objection”).   

In the Sale Motion, Len-Tran, Inc. (the “Debtor”) requested that the Court consider the 

entry of orders authorizing the sale of, and bidding procedures in connection with the sale of assets 

of the Debtor as described in the Stalking Horse Purchase Agreement (as defined below) (the 

“Assets”), free and clear of liens, claims, encumbrances, and interests, except the assumed 
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liabilities as set forth in the Stalking Horse Purchase Agreement, pursuant to 11 U.S.C. § 363, to 

Turner Landscape, Inc. (the “Stalking Horse”), pursuant to that certain Asset Purchase Agreement 

between the Stalking Horse and the Debtor (the “Stalking Horse Purchase Agreement”), 

attached to the Sale Motion as Exhibit A. 

The Sale Motion was filed on September 19, 2016. On October 5, 2016, this Court entered 

its Order (A) Establishing Bid Procedures and Sale Process; (B) Approving Procedures for the 

Assumption and Assignment of Certain Executory Contracts and Expired Leases; (C) Approving 

Form and Manner of Notices; and (D) Scheduling Auction and Final Sale Hearing (Doc. No. 145) 

(the “Bidding Procedures Order”).  In the Bidding Procedures Order, the Court (i) established a 

deadline of October 17, 2016 (the “Sale Objection Deadline”) for the filing of any and all 

objections to the Sale Motion, the Stalking Horse Purchase Agreement or the sale of the Assets; 

(ii) established a deadline of 5:00 p.m. (Eastern Time) on October 17, 2016 for the submission of 

any competing bids for the Assets (the “Bid Deadline”); (iii) scheduled an auction for October 24, 

2016 at 1:00 p.m. (the “Auction”) in the event of a competing bid by a Qualified Bidder; and (iv) 

scheduled a hearing for November 2, 2016, at 9:30 a.m., to consider final approval of the Sale 

Motion and the Stalking Horse Purchase Agreement (or any higher or better offers for the Assets) 

and to consider any timely filed objections thereto.   

The Bidding Procedures Order also approved the bidding procedures (the “Bidding 

Procedures”) for the submission and consideration of any written competing bid by any 

competing bidder for the Assets.  The Bidding Procedures Order and the Bidding Procedures were 

served on (i) the Purchaser, (ii) counsel for the Purchaser, (iii) the Office of the United States 

Trustee, (iv) all creditors and parties in interest, (v) parties to Contracts, and (vi) all parties that 

have expressed an interest or may have an interest in acquiring the Assets.   Additionally, the Sale 
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Notice was served by publication in the Business Observer once a week for the two weeks 

following the entry of the Bidding Procedures Order. A notice of filing proof of publication was 

filed by the Debtor with the Court on October 17, 2016 (Doc. No. 153).  

The Sale Motion was filed by the Debtor in companion with and to implement Debtor’s 

Amended Plan of Reorganization of Len-Tran, Inc. Under Chapter 11 of Title 11, United States 

Code dated November 1, 2016 (Doc. No. 185) (the “Plan”).  The Court finds approval of the Sale 

Motion is in furtherance of and pursuant to the Plan.  The Debtor has demonstrated a sufficient 

basis and compelling circumstances requiring it to enter into the Purchase Agreement and assume 

and assign the Assigned Contracts. Such actions constitute an appropriate exercise of the Debtor’s 

business judgment. The Court specifically finds that the Sale to the Purchaser is in the best interests 

of the Debtor, its estate, creditors, and its equity interest holders. Such business reasons include, 

but are not limited to, the facts that (i) the Purchase Price to be paid by the Purchaser constitutes 

the highest or otherwise best offer for the Assets; (ii) the Sale presents the best opportunity for the 

Debtor to realize the value of its business on a going concern basis and to avoid decline and decay 

of the Debtor’s business; and (iii) the continued employment of all of the Debtor’s employees by 

the Purchaser. The Court finds Debtor’s advancement of the Purchaser as the highest and best offer 

to purchase Debtor’s assets is a sound exercise of its business judgment because the Sale to Buyer 

provides the greatest possible recovery to Debtor’s estate, its creditors, and its equity interest 

holders. Entry of this Order and all provisions hereof is a necessary condition precedent to the 

Purchaser entering into the Purchase Agreement. 

The Court finds that notice of the Sale Motion, the Bidding Procedures Order, the Sale 

Objection Deadline, the Bid Deadline, the Bidding Procedures, the Stalking Horse Purchase 

Agreement, and the Sale Hearing to creditors of the Debtor, potentially interested bidders, and 
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other parties in interest, was adequate and sufficient, that it complied in all respects with the 

Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, and the Local Rules of this Court 

and otherwise satisfies the requirements of due process. The Court further finds that appropriate 

certificates of service and notices of publication have been filed in the docket for this case regarding 

such notice. 

By the Bid Deadline, the Debtor received the Qualified Bid of Juniper Landscaping, Inc. (the 

“Purchaser”) in the amount of Eight Hundred Thousand Dollars ($800,000.00), which amount 

includes the Expense Reimbursement to be paid to the Stalking Horse Bidder at closing with the 

Purchaser pursuant to the Bidding Procedures Order.  For purposes of this Order, the term “Purchaser” 

shall specifically include Juniper Landscaping, Inc., its affiliates and permitted assignees pursuant to 

the terms of the Purchase Agreement (as defined below). Additionally, the Purchaser paid the 

necessary deposit and provided proof of funds to close prior to the Bid Deadline.  On October 21, 

2016, the Debtor filed its Notice of Bids (Doc. No. 169).  The Auction was conducted on October 24, 

2016 at 1:00 p.m., at which the Stalking Horse did not increase its bid and the Purchaser was declared 

the winning bidder.  The Stalking Horse was registered as the BackUp Bidder (as such term is defined 

in the Bidding Procedures Order).  On November 1, 2016, the Asset Purchase Agreement with the 

Purchaser was filed with the Court (Doc. No. 184) (the “Purchase Agreement”).  

The Court finds that the Bidding Procedures have been duly complied with in all respects by 

the Debtor and the Purchaser.  The Court finds that the implementation and conduct of the Bidding 

Procedures were fair and reasonable under the circumstances and reasonably calculated to achieve 

the highest and best price for a sale of the Assets for the benefit of the estate and the creditors of the 

Debtor.   
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The Auction was conducted at arm’s length, without collusion, and in good faith. The 

Purchase Price to be paid by the Purchaser to the Debtor constitutes the highest or otherwise best 

offer received by the Debtor. Accordingly, the Purchaser is the Successful Bidder for the Assets 

in accordance with the Bidding Procedures and Bidding Procedures Order. The Purchaser has 

complied in all respects with the Bidding Procedures and Bidding Procedures Order. 

The Court finds that the Debtor has entered into the Purchase Agreement with the Purchaser, 

providing for the sale by the Debtor, and the purchase by the Purchaser, pursuant to 11 U.S.C. § 363 

and subject to higher or better offers, of the Assets, by and between the Debtor as seller and the 

Purchaser under the Purchase Agreement, which, as more fully described therein and herein, provides 

that in consideration for the payment of the Purchase Price (as defined in the Purchase Agreement) 

and the other amounts described in this Order and the Purchase Agreement, the Assets shall be 

transferred to Purchaser, free and clear of any and all claims (including “claims” as defined in Section 

101(5) of the Bankruptcy Code), mortgages, pledges, liens, security interests, interests, charges, 

encumbrances, setoffs, recoupments, liabilities, debts, indebtedness, costs, damages, judgments or 

obligations of any character whatsoever and whenever arising, either before or after the Petition Date, 

(collectively, the “Encumbrances”), excepting the Assumed Liabilities.    

Pursuant to the Bidding Procedures Order, all cure claims related to the assumption and 

assignment of the Assumed Contracts, the Additional Assumed Contracts, and the other agreements 

referenced in Section 1.1(e) of the Purchase Agreement, and all “cure” claims related to the sale of 

the Encumbered Tangible Personal Property subject to existing liens were to be filed by October 17, 

2016.  The Enterprise Cure Notice, the Hitachi Cure Notice, the Caterpillar Cure Notice, the Komatsu 

Cure Notice, the Wells Fargo Cure Notice, the ITS Cure Notice, and the ITS Administrative Claim 

(collectively, the “Cure Claims”) were each filed with the Court.  Pursuant to the Purchase 
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Agreement, the Debtor shall assume and assign to the Purchaser each of the Assumed Contracts, the 

Additional Assumed Contracts, and the other agreements referenced in Section 1.1(e) of the Purchase 

Agreement (collectively referred to as the “Purchaser Assumed Agreements”), and the Purchaser 

shall cure each of the Cure Claims at Closing.  

In addition to the Cure Claims, the Taylor Cure Notice was filed with the Court.  The 

Purchaser is not assuming the agreements with or any liability owed to either Taylor Morrison of 

Florida, Inc. or Taylor Woodrow Communities at Artisan Lakes, LLC (together, “Taylor Morrison”) 

as the Master Small Scope of Work Agreement entered on November 20, 2013, as amended by 

multiple addenda and purchase order (collectively, the “Master Contract”) was terminated pre-

petition by Taylor Morrison.  To be clear, by not assuming the Taylor Cure Notice or the Master 

Contract, none of the Debtor, the Purchaser, nor Taylor Morrison are waiving any rights, claims or 

defenses with respect to any outstanding accounts receivable or other amounts that may be due and 

owing on account of the Master Contract from Taylor Morrison to the Debtor.  

By the Ally Objection, Ally sought payment in full of the amount of $24,988.53 (payoff figure 

as of 11.7.16), plus per diem amount of $3.23 (for all three vehicles), and plus fees and costs of 

$2,312.01 (collectively, the “Ally Payment”) due and owing with respect to three separate vehicles: 

(i) 2013 Chevrolet Silverado, VIN 1GCRCSE00DZ331536, (ii) 2012 Chevrolet Silverado, VIN 

1GCRCSE03CZ348717, and (iii) 2013 Chevrolet Silverado, VIN 1GCRCREA6DZ119547 

(collectively, the three vehicles are hereinafter referred to as the “Ally Silverados”).   

At the Sale Hearing, counsel for the Debtor proffered the testimony of the Debtor regarding, 

among other things, the marketing of the Assets during the course of this Chapter 11 case, the receipt 

of the competing Qualified Bid of the Purchaser, the good faith of the Purchaser, the negotiations 

between the Debtor and the Purchaser as to the Purchase Agreement, the implementation of the 
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Bidding Procedures, that the Purchaser is not an Insider (as defined in the Bankruptcy Code), that the 

Purchaser did not use any improper means in its negotiations, and all connections to the Debtor, if 

any, have been disclosed.  At the Sale Hearing, counsel for the Stalking Horse objected to the approval 

of the Purchaser’s Qualified Bid and selection of the Purchaser as submitting the highest and best 

offer as reflected in its Purchase Agreement.   

At the Sale Hearing, for the reasons announced on the record, the Court overrules the 

objections raised by the Stalking Horse to the Purchaser’s Qualified Bid and finds that the offer of the 

Purchaser as set forth in the Purchase Agreement is the highest and best offer received for the purchase 

of the Assets.  

 The Court finds that, based upon the entire record: 

(a) The Debtor has advanced sound and sufficient business reasons and it is a 

reasonable exercise of the Debtor’s business judgment pursuant to Section 363 

of the Bankruptcy Code to sell the Assets to the Purchaser, in accordance with 

the terms of the Purchase Agreement.  

 

(b) The Bid Procedures resulted in a fair search and marketing process. The 

connections between the Debtor and the Purchaser have been disclosed to the 

Court and the creditors. 

 

(c) The Debtor and the Purchaser have each acted in good faith and without 

collusion or fraud in connection with the preparation, negotiation and 

execution of the Purchase Agreement, the subject matter of the Sale Motion 

and this Order, the implementation of the Bidding Procedures Order.  Without 

limiting the foregoing, the Purchase Agreement has been negotiated in good 

faith, and not by any means forbidden by law.  The Court specifically finds 

that the Purchaser has acted in good faith in all respects related to the 

transactions contemplated under the Purchase Agreement for purposes of 

Section 363(m) of the Bankruptcy Code or otherwise. None of the Debtor or 

the Purchaser or their respective officers, directors, members, representatives, 

management companies, agents, professionals, and employees have engaged 

in any conduct that would cause or permit the Purchase Agreement to be 

avoided under Section 363(n) of the Bankruptcy Code. 

 

(d) The consideration provided by the Purchaser for the purchase of the Assets 

pursuant to the Purchase Agreement exceeds what the Debtor would be able 
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to realize in a liquidation of the Assets and represents fair and adequate 

consideration for the Assets.   

 

(e) The Debtor has articulated good and sufficient business justifications for the 

sale pursuant to Sections 363(b) and 363(f) of the Bankruptcy Code. 

 

(f) The sale to the Purchaser satisfies one or more of the requirements of Section 

363(f) of the Bankruptcy Code as to all creditors of the Debtor. 

 

(g) The offer evidenced by the Purchase Agreement constitutes the highest and 

best offer for the Assets. 

 

(h) The relief requested in the Sale Motion (including, without limitation, the 

approval of the Purchase Agreement and the sale of the Assets) is a necessary 

and appropriate step toward enabling the Debtor to successfully conclude this 

Chapter 11 case.  

 

(i) The sale of the Assets to the Purchaser pursuant to this Order is in the best 

interests of the Debtor, its estate, creditors and stockholders, and all parties 

in interest. 

 

The Court considered the Sale Motion, including the Purchase Agreement, together with 

the record and the arguments of counsel at the Sale Hearing and throughout this Chapter 11 case, 

and the testimony, representations and proffers at the Sale Hearing, and being otherwise duly 

advised in the premises, and for the reasons announced on the record at the Sale Hearing, finds 

that the relief requested in the Sale Motion is necessary and appropriate and is in the best interests 

of the Debtor, its creditors, stockholders, the estate, and all parties in interest, and that the Sale 

Motion is well taken and shall be granted in accordance with the terms and conditions set forth 

herein.  Accordingly, it is 

ORDERED: 

1. The Sale Motion is granted as set forth below. 

2. The objections raised by the Stalking Horse to the Qualified Bid and Purchase 

Agreement of the Purchaser are overruled. 
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3. The Ally Objection is overruled, subject to the Purchaser paying to Ally at Closing 

the Ally Payment in full and final settlement of all amounts due and owing with respect to the Ally 

Silverados, upon which payment the Purchaser will own the Ally Silverados free and clear of any 

and all liens.   

4. The Enterprise Objection is overruled, subject to Purchaser’s payment in full of the 

Enterprise Cure Notice (in the amount of $12,229.13 as of October 30, 2016) within five (5) 

business days of the Closing as reflected in the Plan and Purchaser’s prompt completion of, and 

Enterprise’s receipt of and approval of certain financial documentation and assumption documents 

to be agreed upon by the Debtor, the Purchaser, and Enterprise and all payments going forward 

commencing with the November, 2016 payment shall be paid in strict accordance with the Master 

Lease Agreement which shall be binding upon the Purchaser.  The payment due to Enterprise for 

November in the amount of $2,386.17 shall be paid no later five (5) business days of the Closing.    

5. Purchaser shall pay each of the Cure Claims at Closing, thereby resulting in each 

of the Cure Claims being cured.  

6. Notwithstanding anything herein to the contrary, Komatsu Financial Limited 

Partnership shall retain its lien on its Collateral which is being conveyed pursuant to this Order. 

7. In addition to the terms set forth under Class 7 (Allowed Claim of Hitachi) in the 

Debtor’s Plan, the total arrearages / cure amount is $8,723.78, which is made up as follows: 

$7,700.65 through September 30, 2016 (which includes the September 30, 2016 adequate 

protection payment), plus an additional $1,023.13 for the past due October 30, 2016 adequate 

protection payment. The October 30, 2016 adequate protection payment in the amount of 

$1,023.13 shall be paid by the Debtor on or before November 14, 2016, and the $7,700.65 

arrearages through September 30, 2016 shall be paid within five (5) business days of the Closing 
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as reflected in the Plan; and all payments going forward commencing with the November 30, 2016 

payment shall be paid in strict accordance with the pre-petition financing agreement entered into 

between the Debtor and Hitachi. The adequate protection order in favor of Hitachi (Doc. No. 174) 

shall remain in full force and effect until further order of the Court or Closing.    

8. The Taylor Cure Notice is sustained.  Each of Taylor Morrison Job Nos. 14528, 

15337, 15357, 15375 and 16054 shall be deemed deleted from Schedule 1.1(e)(i) (Assumed 

Contracts) of the Purchase Agreement and added to Schedule 1.1(e)(ii) (Excluded Contracts) of 

the Purchase Agreement.   

9. The ITS Objection is sustained.  The reference to “Information Technology 

Solutions” in the Assumed Debts report attached to Schedule 1.3 of the Purchase Agreement is 

hereby amended to read “Information Technology Solutions Group, Inc.”. 

10. The findings of fact set forth above in this Order be, and the same hereby are, ratified 

and adopted as findings of this Court and are incorporated herein.  To the extent any of the findings 

of fact set forth herein are deemed to be conclusions of law, then such findings are hereby confirmed 

as conclusions of law. 

11. The offer set forth in the Purchase Agreement to purchase the Assets is the highest 

and best offer for the purchase of the Assets and represents fair and adequate consideration for the 

Assets. 

12. The form and substance of the Purchase Agreement with the Purchaser and the 

transactions contemplated thereby are hereby approved in all respects.  Pursuant to this Order, the 

Debtor and the Purchaser are hereby authorized to consummate the Purchase Agreement, and enter 

into any amendment or modification to the Purchase Agreement that is not adverse to parties in 

interest, without the need of further notice and hearing or Court order. 
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13. Debtor shall ensure that Purchaser is permitted entry upon the real property (the 

“Real Property”) being sold pursuant to the Plan and separate order (the “RE Sale Order”) of 

this Court granting the sale motion for the Real Property (Doc. No. 116)(“RE Sale Motion”) for 

purposes of accessing the Inventory (as defined in the Purchase Agreement) that is located on the 

Real Property from the date of entry of this Order through the date of closing on the Real Property. 

The Court shall retain jurisdiction to address any issues with respect to access to the Inventory on 

the Real Property which may arise from the date of entry of this Order through the date of closing 

on the Real Property.  

14. The execution, delivery and performance of the Purchase Agreement by the Debtor 

is hereby ratified and authorized in all respects.   

15. The Purchase Price paid by the Purchaser to the Debtor pursuant to the Purchase 

Agreement for the Assets and assumption and assignment of the Assigned Contracts constitutes 

reasonably equivalent value and fair consideration, and the Sale shall not constitute a fraudulent 

transfer or fraudulent conveyance under the Bankruptcy Code, Uniform Fraudulent Transfer Act, 

Uniform Fraudulent Conveyance Act or under the laws of any state, territory, possession or the 

District of Columbia. 

16. Subject to the terms and conditions of the Purchase Agreement, the Debtor shall be, 

and hereby is, authorized and directed to sell, transfer, assign and deliver the Assets to the Purchaser 

free and clear of any and all Encumbrances, excepting the Assumed Liabilities, subject to (i) the 

payment by the Purchaser of the Purchase Price and the amounts described in this Order or the 

Purchase Agreement, and (ii) the delivery by the Purchaser of the required closing documents.  The 

Debtor is authorized to execute and deliver all documents (both before and after the date of closing 

under the Purchase Agreement (the “Closing Date”)) and to take all appropriate actions necessary 
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to evidence and consummate the closing on the sale of the Assets to the Purchaser and the 

transactions contemplated thereby (the “Closing”). 

17. The Purchase Agreement is valid and enforceable and binding on the Purchaser and 

the Debtor.  

18. The transfer of the Assets to the Purchaser pursuant to the Purchase Agreement will 

be a legal, valid, and effective transfer of the Assets and will vest the Purchaser with all right, title 

and interest of the Debtor in and to the Assets, free and clear of all Encumbrances of any kind or 

nature whatsoever, excepting the Assumed Liabilities, including, but not limited to (i) those that 

purport to give to any party a right or option to effect any forfeiture, modification, right of first refusal, 

or termination of the Debtor’s or the Purchaser’s interest in the Assets, or any similar rights, (ii) those 

relating to taxes arising under or out of, in connection with, or in any way relating to the operation of 

the Assets prior to the Closing, and (iii) (A) all mortgages, deeds of trust, security interests, conditional 

sale or other title retention agreements, pledges, liens, judgments, rights of setoff, demands, 

encumbrances, rights of first refusal, or charges of any kind or nature, if any, including, but not limited 

to, any restriction on the use, transfer, receipt of income or other exercise of any attributes of 

ownership, and (B) all debts arising in any way in connection with any agreements, acts, or failures 

to act, of the Debtor and Encumbrances. 

19. All Encumbrances shall attach to the sale proceeds with the same rank and priority 

as such Encumbrances had in the Assets on the date of Closing. 

20. Excepting as to the Assumed Liabilities, if any person or entity that has filed 

financing statements or other documents or agreements evidencing Encumbrances on or in the 

Assets shall not have delivered to the Debtor at or prior to the Closing, in proper form for filing 

and executed by the appropriate parties, termination statements, instruments of satisfaction, or 
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releases of Encumbrances which the person or entity has with respect to the Assets, the Debtor or 

the Purchaser, as the case may be, is hereby authorized and directed to execute and file such 

statements, instruments, releases and other documents on behalf of the person or entity with respect 

to the Assets.  The Purchaser is hereby authorized to file, register or otherwise record a certified 

copy of this Order with any appropriate governmental unit (as defined in 11 U.S.C. § 101(27)), 

which, once filed, registered or otherwise recorded, shall constitute conclusive evidence of the 

release of all Encumbrances in or on the Assets of any kind or nature whatsoever. 

21. The Debtor and the Purchaser, and their respective managers, officers, directors, 

members, representatives, management companies, agents, attorneys, consultants, professionals, and 

employees, have acted in good faith, the terms and conditions of the Purchase Agreement are fair 

and reasonable and have been negotiated and agreed upon in good faith on the part of the Debtor 

and the Purchaser, and the Purchaser is purchasing the Assets in good faith.  The Purchase Price 

constitutes reasonably equivalent and fair market value under the Bankruptcy Code and applicable 

non-bankruptcy law.  The Purchaser is not an insider of the Debtor or of its principal, Darrell 

Turner.  Accordingly, the Purchaser shall be entitled to all of the protections afforded by Section 

363(m) of the Bankruptcy Code. 

22. On the Closing Date, this Order shall be construed and shall constitute for any and 

all purposes a full and complete general assignment, conveyance and transfer of the Assets and a 

bill of sale transferring good and marketable title in the Assets to the Purchaser free and clear of 

all Encumbrances, excepting the Assumed Liabilities.  Each and every federal, state, and local 

governmental agency or department is hereby directed to accept any and all documents and 

instruments necessary and appropriate to consummate the transactions contemplated by the 

Purchase Agreement. 
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23. The Purchaser shall take title to the Assets subject to real estate, personal property, 

or other taxes (excluding income taxes) relating to the Assets accruing on and after the Closing 

Date.  Additionally, Purchaser shall be responsible for any and all closing costs required at 

settlement or to consummate the Sale. Upon the consummation of the Closing on the purchase of 

the Assets, any taxing authorities or governmental agencies having jurisdiction over the Assets 

shall have no further claim against the Debtor or the estate for taxes (excluding income taxes) 

accruing on or after the Closing Date. 

24. The Sale is being conducted pursuant to Debtor’s confirmed Plan and, therefore, 

pursuant to Section 1146(a) of the Bankruptcy Code, any transfer from the Debtor or the 

Reorganized Debtor to any person or entity and the making or delivery of an instrument or 

instruments of transfer pursuant to Purchase Agreement by the Debtor or the Reorganized Debtor 

of its personal property to Purchaser shall not be subject to any document recording tax, stamp tax, 

conveyance fee, intangible tax, mortgage tax, real estate transfer tax, mortgage recording tax, or 

other similar tax, governmental assessment, or fee, including any applicable transfer taxes or fees 

and mortgage recording taxes or fees.  All filing officers and their agents are directed to accept 

from the Debtor or the Reorganized Debtor (as the case may be) for recording and to record such 

documents and instruments that may be required to effectuate the Purchase Agreement, including 

without limitation any financing, security, mortgage, or similar documents as are customarily 

recorded in connection with commercial transactions, immediately upon presentation of such 

documents, unconditionally and without reservation, without the presentation of any affidavits, 

instruments, or returns otherwise required for recording or filing and without the assessment or 

payment of any stamp tax, transfer tax, or similar tax imposed by any state or local law, and shall 

not require payment of such tax. 
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25. The Debtor is hereby authorized and directed in accordance with sections  

105(a) and 365 of the Bankruptcy Code to (a) assume and assign to Purchaser, effective upon the 

Closing, the Purchaser Assumed Agreements free and clear of all Liens, Claims and other interests 

of any kind or nature whatsoever (other than the Assumed Liabilities), and (b) execute and deliver 

to Purchaser such documents or other instruments as Purchaser deems may be necessary to assign 

and transfer the Purchaser Assumed Agreements and Assumed Liabilities to Purchaser. 

26. With respect to the Purchaser Assumed Agreements: (a) each Purchaser Assumed 

Agreements is an executory contract or unexpired lease subject to section 365 of the Bankruptcy 

Code; (b) the Debtor may assume each of the Purchaser Assumed Agreements in accordance with 

section 365 of the Bankruptcy Code; (c) the Debtor may assign each Purchaser Assumed 

Agreements in accordance with sections 363 and 365 of the Bankruptcy Code, and any provisions 

in any Purchaser Assumed Agreements that prohibit or condition the assignment of such Purchaser 

Assumed Agreements or allow the party to such Purchaser Assumed Agreements to terminate, 

recapture, impose any penalty, condition renewal or extension, or modify any term or condition 

upon the assignment of such Purchaser Assumed Agreements, constitute unenforceable anti-

assignment provisions which are void and of no force and effect, or the counterparty to the 

Purchaser Assumed Agreements has consented to the proposed assignment; (d) all other 

requirements and conditions under sections 363 and 365 of the Bankruptcy Code for the 

assumption by the Debtor and assignment to Purchaser of each Purchaser Assumed Agreements 

have been satisfied; (e) the Purchaser Assumed Agreements shall be transferred and assigned to, 

and following the closing of the sale transactions remain in full force and effect for the benefit of, 

Purchaser, notwithstanding any provision in any such Purchaser Assumed Agreements (including 

those of the type described in sections 365(b)(2) and (f) of the Bankruptcy Code) that prohibits, 
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restricts, or conditions such assignment or transfer and, pursuant to section 365(k) of the 

Bankruptcy Code, the Debtor shall be relieved from any further liability with respect to the 

Purchaser Assumed Agreements after such assignment to and assumption by Purchaser; (f) Debtor 

has demonstrated a good and substantial business purpose for the assumption and assignment of 

the Purchaser Assumed Agreements and that the Sale of the Assets is within the Debtor’s proper 

business judgment, and (g) upon Closing, in accordance with sections 363 and 365 of the 

Bankruptcy Code, Purchaser shall be fully and irrevocably vested in all right, title and interest of 

each Purchaser Assumed Agreements. 

27. The Purchaser shall cure each of the Cure Claims at Closing. To the extent that any 

party to a Purchaser Assumed Agreement did not object to the assumption and assignment of a 

Purchaser Assumed Agreement, such party is conclusively deemed to have consented to the 

assignment of its respective Purchaser Assumed Agreement to the Purchaser.  In addition, to the 

extent that any party to a Purchaser Assumed Agreements did not assert a cure amount, default or 

any other claim in connection with the assumption and assignment of a Purchaser Assumed 

Agreement, such party is conclusively deemed to have waived any cure amount, default or any 

other claim and consented to the assignment of its respective Purchaser Assumed Agreement to 

the Purchaser. 

28. Upon the Debtor’s assignment of the Purchaser Assumed Agreements to the 

Purchaser and payment by the Purchaser of the Cure Claims under Bankruptcy Code section 

365(b)(1)(A) under the provisions of this Order, no default shall exist under any Purchaser 

Assumed Agreements, and no party to any of the Purchaser Assumed Agreements shall be 

permitted to declare a default by the Purchaser under such Purchaser Assumed Agreements (or 

otherwise take action against the Purchaser) as a result of any Debtor’s financial condition, 
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bankruptcy or failure to perform any of its obligations under the relevant Purchaser Assumed 

Agreements. 

29. After the Closing, the Debtor and its estate shall have no further liabilities  

or obligations with respect to any Purchaser Assumed Agreements and all holders of such claims 

are forever barred and estopped from asserting such claims against the Debtor, its successors or 

assigns, its property or its assets or estates. 

30. The failure of the Debtor or Purchaser to enforce at any time one or more  

terms or conditions of any Purchaser Assumed Agreements shall not be a waiver of such terms or 

conditions, or of the Debtor’s and Purchaser’s rights to enforce every term and condition of the 

Purchaser Assumed Agreements. 

31. This Sale Order shall constitute an order of this Court approving the  

assumption and assignment to the Purchaser of the Purchaser Assumed Agreements, pursuant to 

§§365 and 1123(b)(2) of the Bankruptcy Code.   

32. Notice of the Sale Motion, the Bidding Procedures Order, the Sale Objection 

Deadline, the Bid Deadline, the Bidding Procedures, the Purchase Agreement, and the Sale 

Hearing to creditors of the Debtor and other parties in interest was adequate and sufficient, 

complied in all respects with the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, 

and the Local Rules of this Court and otherwise satisfies the requirements of due process. 

33. Any creditor or stockholder of the Debtor, or other party in interest that did not file 

and serve, on or before October 17, 2016, a written objection to the Sale Motion or the sale 

contemplated by the Sale Motion shall be, and hereby is, conclusively deemed to have waived any 

objection it may have to the Sale Motion or the sale of the Assets to the Purchaser pursuant to the 
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Purchase Agreement and to have released all Encumbrances in or on or with respect to the Assets, 

excepting the Assumed Liabilities. 

34. With the sole exception of any obligations of the Purchaser under the Purchase 

Agreement or this Order, the Purchaser does not and shall not be deemed to, pursuant to the 

Purchase Agreement, assume, agree to perform, or pay any Encumbrances, liabilities, claims, debts 

or obligations of the Debtor, the Debtor or its estate. 

35. The Purchaser shall have no liability or responsibility for any liability or other 

obligation of the Debtor or its estate, other than as expressly set forth in this Order and as 

specifically set forth in the Purchase Agreement as the “Assumed Liabilities.”  Without limiting 

the effect or scope of the foregoing, the transfer of the Assets from the Debtor to the Purchaser 

pursuant to the Purchase Agreement does not and will not subject the Purchaser or its affiliates, or 

any of their respective heirs, successors or assigns or their respective properties to any liability for 

any Encumbrances or claims (excepting the Assumed Liabilities) against the Debtor, the Debtor 

or its estate or against the assets or property of the Debtor, the Debtor or its estate by reason of 

such transfer or otherwise under the laws of the United States or any state, territory or possession 

thereof applicable to such transactions.  Neither the Purchaser nor its affiliates, nor any of their 

respective heirs, successors or assigns is acquiring or assuming any liability, warranty or other 

obligation of the Debtor, the Debtor or its estate, including, without limitation, any tax incurred 

but unpaid by the Debtor, the Debtor or its estate prior to the Closing Date, including, but not 

limited to, any tax, any fine or penalty relating to a tax, or any addition to tax, whether or not 

previously assessed, fixed or audited, whether or not paid, and whether or not contested before and 

adjudicated by a judicial or administrative tribunal of competent jurisdiction, except as otherwise 

expressly provided in this Order or in the Purchase Agreement and the Assumed Liabilities. 
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Accordingly, except as otherwise expressly provided in this Order or in the Purchase Agreement 

and the Assumed Liabilities, the sale of the Assets to the Purchaser shall be free and clear of all 

Encumbrances, including, without limitation, any Tax Claims, the Tax Liens, and any successor 

liability claims.     

36. The Purchaser and its Affiliates and their respective predecessors, successors, 

assigns, members, partners, officers, directors, principals and shareholders (or equivalent) are not 

and shall not be deemed (a) a “successor” in any respect to the Debtor or its estate as a result of 

the consummation of the transactions contemplated by the Purchase Agreement or any other event 

occurring in the Chapter 11 Case under any theory of law or equity, (b) to have, de facto or 

otherwise, merged or consolidated with or into the Debtor or its estate, (c) to have a common 

identity with the Debtor, (d) to have a continuity of enterprise with the Debtor, or (e) to be a 

continuation or substantial continuation of the Debtor or any enterprise of the Debtor.  The 

Purchaser shall not assume, nor be deemed to assume, or in any way be responsible for any liability 

or obligation of the Debtor and/or its estate including, but not limited to, any Interest or any claim 

against the Debtor or against an insider of the Debtor, except as otherwise expressly provided in 

the Purchase Agreement or this Order, and the Sale Motion contains sufficient notice of such 

limitation in accordance with Local Rule 6004-1.  Except for the Assumed Liabilities, the transfer 

of the Assets and the Assigned Contracts to the Purchaser under the Purchase Agreement shall not 

result in the Purchaser and its Affiliates and their respective predecessors, successors, assigns, 

members, partners, officers, directors, principals and shareholders (or equivalent), or the Assets, 

(a) having any liability or responsibility for any claim (including, without limitation, any claim of 

a governmental unit, as defined in section 101(27) of the Bankruptcy Code), against, or debt of, 

the Debtor or an insider of the Debtor, or (b) having any liability whatsoever with respect to or be 
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required to satisfy in any manner, whether at law or in equity whether by payment, setoff or 

otherwise, directly or indirectly, any Interests.  In the event that Purchaser elects to be treated as a 

successor employer under the Internal Revenue Code, or makes an election to assume, on an 

employee by employee basis, any liabilities with respect to former employees of the Debtor hired 

by the Purchaser, the Purchaser shall not by reason of any such election be deemed to have assumed 

any other liabilities or to be a successor for any other purpose.  Without limiting the effect or scope 

of the foregoing, except to the extent expressly included in the Assumed Liabilities, as of the 

Closing, the Purchaser and its affiliates and their respective predecessors, successors, assigns, 

members, partners, officers, directors, principals and shareholders (or equivalent) shall have no 

successor or vicarious liabilities of any kind or character, including, but not limited to, any theory 

of antitrust, environmental, successor or transferee liability, labor law, de facto merger or 

substantial continuity, whether known or unknown as of the Closing, now existing or hereafter 

arising, whether asserted or unasserted, fixed or contingent, liquidated or unliquidated with respect 

to the Debtor or any obligations of the Debtor arising prior to the Closing, including, but not limited 

to, liabilities on account of any taxes arising, accruing or payable under, out of, in connection with, 

or in any way relating to, the Assets or the Assigned Contracts prior to the Closing. In the event of 

a closing with the Purchaser, the Debtor is authorized to remit to the Stalking Horse the Expense 

Reimbursement (as such term is defined in the Bidding Procedures Order).  

37. The Court hereby registers the Stalking Horse (Turner Landscape, Inc.) as the 

Backup Bidder, whose Stalking Horse Purchase Agreement shall be a binding contract with the 

Debtor and shall close in the event the Purchaser fails to consummate the acquisition of the Assets 

in accordance with the provisions of this Order and in any order of this Court.  In the event the 

Stalking Horse becomes the purchaser of the Assets, the Stalking Horse shall have all of the 
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protections afforded the Purchaser under this Order.  The bid of the Stalking Horse will remain 

irrevocable and the Debtor will retain the Stalking Horse’s Bid Deposit, subject to paragraph 39 

of this Order. The Debtor will notify the Stalking Horse of its intent to close with it promptly after 

the Purchaser has failed to close the transaction (the “Backup Bidder Notice”). Upon receipt of 

the Backup Bidder Notice, the Stalking Horse shall close pursuant to the terms of the Stalking 

Horse Purchase Agreement and this Order. 

38. The Bid Deposit posted by the Purchaser shall be non-refundable to the Purchaser 

in the event the Purchaser fails to close on the purchase of the Assets for any reason not permitted 

by the Purchase Agreement of the Purchaser.  

39. Within two (2) business days following this Order being a Final Order (as such term 

is defined in the Debtor’s Plan) and provided the Closing with the Purchaser has taken place, 

Stichter, Riedel, Blain & Postler, P.A. shall return the Bid Deposit of the Backup Bidder within 

two (2) business days following the closing with the Purchaser. 

40. The terms and provisions of this Order shall be binding upon the Debtor and its estate, 

creditors and stockholders of the Debtor, the Purchaser, all parties to executory contracts and leases 

with the Debtor, and all other parties in interest and the respective heirs, successors and assigns of 

each of the foregoing (all of the foregoing whether known or unknown), including any Debtor 

subsequently appointed for or on behalf of the Debtor under the Bankruptcy Code upon a conversion 

of this case to a proceeding under Chapter 7 of the Bankruptcy Code. 

41. The failure specifically to include any particular provisions of the Purchase 

Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being 

the intent of the Court that the Purchase Agreement be authorized and approved in its entirety.  To 
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the extent there is any inconsistency between the provisions of this Order and the terms of the 

Purchase Agreement or the Sale Motion, the provisions of this Order shall control. 

42. This Court shall retain exclusive jurisdiction (i) to interpret, implement and enforce 

the provisions of this Order, and (ii) to interpret, implement and enforce the terms and provisions 

of the Purchase Agreement (or the Stalking Horse Purchase Agreement, if applicable), all 

amendments thereto, any waivers and consents thereunder, and each of the agreements executed 

in connection therewith in all respects, including, but not limited to, retaining jurisdiction to (a) 

subject to the terms and conditions of the Purchase Agreement (or the Stalking Horse Purchase 

Agreement, if applicable), compel delivery of the Assets to the Purchaser (or the Stalking Horse, if 

applicable) or the performance of other obligations of the Debtor under the Purchase Agreement 

(or the Stalking Horse Purchase Agreement, if applicable) and each of the agreements executed in 

connection therewith, (b) compel delivery of the Purchase Price by the Purchaser (or the Stalking 

Horse, if applicable) or the performance of other obligations of the Purchaser (or the Stalking 

Horse, if applicable) under the Purchase Agreement (or the Stalking Horse Purchase Agreement, if 

applicable) and each of the agreements executed in connection therewith, and (c) resolve any 

disputes arising under or related to the Purchase Agreement (or the Stalking Horse Purchase 

Agreement, if applicable) and each of the agreements executed in connection therewith; provided, 

however, that in the event the Court abstains from exercising or declines to exercise such 

jurisdiction or is without jurisdiction with respect to the Purchase Agreement (or the Stalking Horse 

Purchase Agreement, if applicable) or any of the agreements executed in connection therewith or 

this Order, such abstention, refusal or lack of jurisdiction shall have no effect upon, and shall not 

control, prohibit or limit the exercise of jurisdiction of any other court having competent 

jurisdiction with respect to any such matter. 
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43. Upon the occurrence of the Closing under the Purchase Agreement, the Debtor shall 

file with the Court a notice of Closing (the “Sale Closing Notice”) and serve the Sale Closing 

Notice on all parties receiving electronic notice.  Counsel for the Debtor shall thereafter file a 

certificate of service with the Court regarding the foregoing service of the Sale Closing Notice. 

The monthly operating report for the period ending 12/31/2016 to be filed by the Debtor will 

include information regarding the closing and proceeds from same.  

44. A copy of this Order shall be sent, by United States first class mail or CM/ECF 

Transmission, to (i) the Purchaser, (ii) counsel for the Purchaser, (iii) the Office of the United 

States Trustee, and (iv) all creditors of the Debtor as set forth on the Court’s master mailing matrix 

for this Chapter 11 case. The Court approves the form and manner of such notice as being adequate 

and sufficient notice of the sale of the Assets, and finds that such notice complies with the 

Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, and the Local Rules of this Court.   

 

Attorney Elena Paras Ketchum is directed to serve a copy of this order on interested parties who are non-CM/ECF 

users and to file a proof of service within 3 days of entry of the order.  
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