
 

 

 
 
 
 
 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
www.flmb.uscourts.gov  

 
In re: 

Chapter   11 
RAMON F. ORTIZ, D.M.D. M.S., P.A., 

Case No. 8:15-bk-10434-CPM 
Debtor. 

      / 
 
 

ORDER (A) ESTABLISHING BID PROCEDURES  
AND SALE PROCESS; (B) APPROVING ASSET PURCHASE  

AGREEMENT; (C) APPROVING FORM AND MANNER OF NOTICES; 
AND (D) SCHEDULING AUCTION AND FINAL SALE APPROVAL HEARING  

 
THIS CASE came before the Court for hearing on September 29, 2016 at 10:30 a.m. (the 

“Bidding Procedures Hearing”) for consideration of the motion (Doc. No. 131) (the “Motion”) 

filed by RAMON F. ORTIZ, D.M.D. M.S., P.A., as debtor and debtor in possession (the 

“Debtor”).  The Motion seeks, pursuant to 11 U.S.C. §§ 105, 363 and 365 of Title 11 of the United 

States Code (the “Bankruptcy Code”), Rules 2002, 6004, 6004, 6006, and 9014 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Local Rules 2002-1, 6004-1, and 

9014-1 (the “Local Rules”), the entry of an order authorizing the sale of the Assets, free and clear 

of liens, claims, interests, and encumbrances; establishing procedures for the bidding and sale 

process, attached hereto as Exhibit “A” (the “Bidding Procedures”); approving the Asset 

Dated:  October 03, 2016

ORDERED.
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Purchase Agreement1 (the “Asset Purchase Agreement”) executed by and between the Debtor 

and Smile Design Palm Harbor, LLC and/or SD Palm Harbor RE, LLC,2 (collectively, “Smile 

Design”); approving the form and manner of notices; scheduling an auction (the “Auction”) and 

a final sale approval hearing (the “Sale Approval Hearing”); and authorizing the rejection of 

certain executory contracts (the “Rejected Executory Contracts”) and the assumption and 

assignment to the Purchaser of certain executory contracts and unexpired leases (the “Assumed 

Contracts”).   

The Court, having conducted the Bidding Procedures Hearing, at which time all interested 

parties were offered an opportunity to be heard with respect to the Motion, having reviewed and 

considered: (i) the Motion and the Exhibits thereto, including the Bidding Procedures and the Sale 

Notice3; (ii) all objections to the Bidding Procedures; (iii) the proffers at the Bidding Procedures 

Hearing; (iv) the manner of notice, as further described below; (v) the arguments made by counsel; 

and (vi) the evidence proffered and adduced at the Bidding Procedures Hearing; and it appearing 

that the relief requested in the Motion related to the Bidding Procedures is reasonable and in the 

best interests of the Debtor’s bankruptcy estate, its creditors, and other parties in interest, and after 

deliberation and sufficient cause appearing: 

IT IS HEREBY FOUND AND DETERMINED THAT: 

(a) The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334.  This is 

a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A).  Venue is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409. 

                                                 
1 An executed form of the Asset Purchase Agreement has been filed with the Court via notice of filing. (Doc. No. 
135.) 
2  Under the Purchase Agreement, one of the related entities will be purchasing the real estate assets, and another 
entity will be purchasing the personal property assets. 
3    Capitalized terms used but not defined herein have the meanings given to such terms in the Motion and all 
Exhibits thereto. 
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(b) The Debtor has articulated good and sufficient reasons for, and the best interests of 

its estates, creditors, and other parties in interest will be served by, this Court granting certain of 

the relief requested in the Motion relating to the Asset Purchase Agreement for the sale of the 

Debtor’s Assets to Smile Design, or to the Successful Bidder if not Smile Design, and in 

connection therewith, the approval of the Bidding Procedures and the form, timing, and manner of 

notice of the proposed sale. 

(c) The Debtor and Smile Design are relying on the mutual performance of their 

respective obligations set forth in the Asset Purchase Agreement.  The Debtor and Smile Design 

have entered into the Asset Purchase Agreement expecting all parties to perform these obligations 

and to provide each other with reasonable assurances that they will be in a position to consummate 

the transactions contemplated by the Asset Purchase Agreement in the event that Smile Design is 

selected as the Successful Bidder. 

(d) Under the circumstances, the Bidding Procedures, as supplemented by this Order, 

constitute a reasonable, sufficient, adequate, and proper means to provide potential competing 

bidders with an opportunity to submit and pursue higher and better offers for all or substantially 

all of the Assets. 

(e) The Debtor has articulated good and sufficient reasons for, and the best interests of 

its estates and parties in interest will be served by, this Court scheduling the Sale Approval Hearing 

to consider granting the remaining relief requested in the Motion, including approval of transfer 

of the Assets to Smile Design or the Successful Bidder free and clear of all liens, claims, interests, 

and encumbrances pursuant to Section 363(f) of the Bankruptcy Code. 

(f) The Motion and this Order comply with all applicable provisions of the Bankruptcy 

Code, the Bankruptcy Rules, and the Local Rules. 
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(g) Due, sufficient, and adequate notice of the relief granted herein has been given to 

the parties in interest.  Accordingly, it is 

ORDERED: 

1. The Motion is GRANTED to the extent set forth herein. 

2. The Bidding Procedures, which are attached hereto as Exhibit “A” and fully 

incorporated herein by reference, are hereby approved in all respects and shall govern all bids and 

bid proceedings relating to the Assets.   

3. The Overbid Amount is approved.  In the event of a competing bid, Smile Design 

will be entitled, but not obligated, to submit successive overbids and will be entitled in the 

calculation of the amount of Smile Design’s bid and any subsequent overbids for a credit equal to 

the amount of the Expense Reimbursement.  Any proposal for a competing bid must be made in 

accordance with the Bid Procedures.  

4. The Expense Reimbursement is approved.  In the event Smile Design is not the 

successful bidder at the Auction, and the Debtor accepts and closes on an offer for the Assets with 

a Qualified Bidder other than Smile Design, Smile Design shall be entitled to receive the Expense 

Reimbursement in an amount of $20,000.00, for time, expenses, legal costs, and lost opportunities.  

Pursuant to the Bid Procedures, the Prevailing Bidder, if the Prevailing Bidder is not the Smile 

Design, shall pay the Expense Reimbursement to Smile Design at closing. 

5. The form of the Sale Notice, to include the dates established for the Auction and 

the Sale Approval Hearing, is approved. 

6. The failure specifically to include or reference any particular provision of the 

Bidding Procedures in this Order shall not diminish or impair the effectiveness of such procedure, 
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it being the intent of the Court that the Bidding Procedures be authorized and approved in their 

entirety. 

7. Any person wishing to submit a higher or better offer for the Assets must do so in 

accordance with the terms of the Bidding Procedures. 

8. The Debtor shall provide such reasonable due diligence materials with respect to 

the Assets as may be requested by any interested party prior to the Auction, subject to the execution 

of a confidentiality agreement by such interested party. 

9. Provided that one or more Qualified Bid is received aside from that of Smile 

Design’s, the Auction shall be held in accordance with the Bidding Procedures on November 2, 

2016 at 10:00  a.m. at the offices of Stichter, Riedel, Blain & Postler, P. A., 110 East Madison 

Street, Suite 200, Tampa, Florida, or such other location as designated by the Debtor and noticed 

to any parties in interest and any Qualified Bidders. In the event an Auction takes place pursuant 

to the Bidding Procedures, the Debtor is authorized, in its business judgment, to accept Bids with 

marginal increases in purchase price less than the Overbid Amount, notwithstanding the terms of 

the Bidding Procedures. 

10. The Court shall conduct the Sale Approval Hearing on November 3, 2016 at 2:45 

p.m. at Sam M. Gibbons United States Courthouse, Courtroom 8B, 801 North Florida 

Avenue, Tampa, Florida.  At the Sale Approval Hearing, the Court will consider approval of the 

sale of the Assets to the Successful Bidder, whether Smile Design or another party is the Successful 

Bidder.  Any objection to the relief requested in this Motion must be filed with the Court and 

served on all parties in interest, including the Debtor and Debtor’s counsel, so as to be actually 

received by no later than one business day prior to the Bid Procedures and Sale Process Hearing 

(the “Sale Objection Deadline”).  Any party that does not file an objection to this Motion prior to 
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the Sale Objection Deadline shall be deemed to have consented to the sale within the meaning of 

§ 363(f)(2) of the Bankruptcy Code.  Any objecting party shall serve its objection electronically 

on all parties in interest.  The Court shall rule upon any such objection at the Sale Approval 

Hearing. 

11. The manner of notice of the proposed sale, the Bidding Procedures, and the Sale 

Approval Hearing as set forth in this paragraph constitutes sufficient and proper notice and is 

approved in all respects.  Within three (3) days of entry of this Order (the “Mailing Deadline”), 

the Debtor shall serve this Order, together with the Bidding Procedures attached as Exhibit “A” 

hereto, by first-class mail, postage prepaid upon: (i) Smile Design, (ii) counsel for Smile Design, 

(iii) the Office of the United States Trustee, (iv) the LBR 1007-2 Parties in Interest matrix; and (v) 

any other party identified on the creditor matrix in this case. 

12. In addition to service of the Bidding Procedures outlined above, the Debtor shall 

advertise the Sale pursuant to the procedures outlined in the Motion. The Debtor’s broker, Greg 

Auerbach of Henry Schein Professional Practice Transitions, will post the Sale Notice or a notice 

in substantially similar form on Mr. Auerbach’s primary lead generation website, ADSflorida.com. 

13. The manner of notice of the proposed sale, the Bidding Procedures, and the Sale 

Approval Hearing is approved in all respects. In particular, no other or further notices of the 

proposed sale, the Bidding Procedures, or the Sale Approval Hearing shall be required. 

14. Subject to the Debtor’s rights under the Asset Purchase Agreement, the results of 

the Auction, and the entry of a final order on the Motion, the Debtor is authorized and directed to 

comply with the Asset Purchase Agreement and its obligations and undertakings. 
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15. The Debtor is authorized and empowered to take such steps, expend such sums of 

money, and do other things as may be necessary to implement and effect the terms and 

requirements established and relief granted in this Order and to implement the Bidding Procedures. 

16. The Court shall retain jurisdiction over any matter or dispute arising from or 

relating to the implementation of this Order. 

 
 
Attorney Matthew B. Hale is directed to serve a copy of this order on interested parties who are non-CM/ECF users 
and to file a proof of service within 3 days of entry of the order. 
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EXHIBIT A 

BIDDING AND SALE PROCEDURES 

(a) Any Bidder must deliver a Bid for the Assets, both a hard copy and an electronic copy of 
the written purchase offer, to be received by no later than 5:00 p.m. (EST) on November 
1, 2016 (the “Bid Deadline”), to the Debtor or counsel to the Debtor, Matthew B. Hale, 
Esquire, Stichter, Riedel, Blain & Postler, P.A., at 110 E. Madison Street, Suite 200, 
Tampa, Florida, 33602 (E-mail transmission:  mhale@srbp.com). 
 

(b) A Bid submitted by a Bidder must include the following: 

i. A copy of an Asset Purchase Agreement, executed by such Bidder, substantially in 
the form of the Asset Purchase Agreement attached hereto as Exhibit “1” (the 
“Purchase Agreement”); provided, however that any signed asset purchase 
agreement submitted to the Debtor (a “Bidder’s Agreement”) must be 
accompanied by a black-lined version to show any changes made by such Bidder 
to the form of the Asset Purchase Agreement. Such Bidder’s Agreement must be 
subject to acceptance by the Debtor solely by its execution thereof and necessary 
Court approval. The Debtor may accept modifications to the Bidder’s Agreement 
as submitted by a Bidder who otherwise complies with the Bid Procedures if the 
Debtor determines, in the exercise of its business judgment, that the proposed 
modifications result in a higher and better offer for the Assets. 
 

ii. A purchase price for the Assets equal to $850,000.00 (the “Purchase Price”), plus 
the minimum upset bid required to start the auction sale which in any event shall 
be no less than $40,000.00 above the Purchase Price (the “Initial Upset Bid”), so 
as to account for the Expense Reimbursement (defined below) and the Overbid 
Amount (defined below). 
 

iii. A provision providing that, in the event Bidder is the successful bidder at the 
Auction, the Bidder agrees to pay to Smile Design Palm Harbor, LLC and/or SD 
Palm Harbor RE, LLC (the “Stalking Horse Bidder”) the reasonable expense 
reimbursement incurred for due diligence, contract negotiation and contract 
preparation, which amount shall be equal $20,000.00 (the “Expense 
Reimbursement”), and which shall be paid at closing by Bidder. 

 
iv. A commitment to take all commercially reasonably actions necessary to obtain any 

requisite federal and state regulatory authority to own the Assets (“Regulatory 
Authority”) within thirty (30) days after the entry of this Court’s order approving 
the sale to such Bidder. 
 

v. Relevant background and financial information reasonably satisfactory to the 
Debtor and its professionals demonstrating the Bidder’s financial ability to close 
and to consummate an acquisition of the Assets, including information 
demonstrating the Bidder’s likelihood of obtaining Regulatory Authority. 
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vi. A designation of any executory contracts or unexpired leases such Bidder desires 

the Debtor to assume and/or assign to it (the “Designated Contracts”), and 
information relevant to a finding of adequate assurance of future performance. 
 

vii. A designation of those liabilities of the Debtor such Bidder intends to assume. 
 

viii. The Bid must not be contingent upon receipt of financing necessary to its 
consummation. 
 

ix. The Bid must not be contingent upon due diligence past the Bid Deadline. 
 

x. The Bid must be valid and enforceable and binding on the Bidder through the 
closing date of the sale transaction. 
 

xi. The Bidder’s Agreement must not contain any conditions precedent to such 
Bidder’s obligation to purchase the Assets.   
 

xii. A good faith deposit in immediately available funds by wire transfer in the amount 
of $50,000.00 (the “Bid Deposit”), which will be delivered to Stichter, Riedel, 
Blain & Postler, P.A. (“SRBP”),  counsel to the Debtor, by no later than the Bid 
Deadline. The Bid Deposit will be deposited into a trust account maintained by 
SRBP and will be held in escrow subject to the terms described herein. Such Bid 
Deposit will be nonrefundable to the Bidder in the event such Bidder’s offer is 
selected by the Court at the Sale Hearing as the highest and best offer and such 
Bidder fails to close on the purchase of the Assets in accordance with the terms of 
the prevailing Bidder’s Agreement. The Bid Deposit will be applied against the 
purchase price at closing. SRBP will return Bid Deposits as described below. SRBP 
will provide wire transfer instructions upon any request received from a Bidder. 
 

(c) Any Bid meeting the foregoing requirements will be a “Qualified Bid” and such Bidder a 
“Qualified Bidder.” The Purchase Agreement shall be a Qualified Bid and the Stalking 
Horse Bidder shall be deemed to be a Qualified Bidder.  Any Bid that does not conform to 
all of the requirements set forth above may not be considered by the Court or be admissible 
at the Sale Hearing, unless otherwise agreed by the Debtor. 

 
(d) If one or more Qualified Bids are received, an Auction to be conducted in accordance with 

these Bid Procedures will be held on November 2, 2016 at 10:00 a.m., at the offices of 
Stichter, Riedel, Blain & Postler, P.A., at 110 E. Madison Street, Suite 200, Tampa, Florida, 
33602, as designated by the Debtor and noticed to any parties in interest and any Qualified 
Bidders.  All Qualified Bidders with full authority to participate in the Auction must be 
present in person at the Auction. At the Auction, the Debtor may request a Qualified Bidder 
to provide additional information that the Debtor deems necessary to determine whether a 
particular Bid is the highest and best offer for the Assets.  
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(e) The Auction will be conducted as an “open cry” auction. Bidding will begin at the purchase 
price stated in the highest and best Qualified Bid as selected by the Debtor. The Stalking 
Horse Purchaser will be entitled to submit further bids at the Auction and will be able to 
credit bid in any such further bid the amount of the Expense Reimbursement (as defined 
below). All subsequent higher Bids above the starting Bid (including any subsequent Bid 
which may be made by the Stalking Horse Bidder) must be in incremental increases of at 
least $20,000.00 (the “Overbid Amount”), unless the Debtor determines that other 
increments would be preferable. Any successive overbid will be irrevocable unless and 
until it is declared to not be the highest or best bid. The competitive bidding process among 
Qualified Bidders will continue according to these Bid Procedures until the Debtor 
determines, in the exercise of its business judgment, that a Bidder has made the highest and 
best offer to purchase the Assets (the “Prevailing Bidder”) and that the Auction should be 
concluded.  

 
(f) The Court has approved in favor of the Stalking Horse Bidder an expense reimbursement 

in an amount of $20,000.00, for time, expenses, legal costs, and lost opportunities in the 
event the Debtor accepts and closes on an offer for the Assets with a Qualified Bidder other 
than Stalking Horse Bidder.  The Prevailing Bidder, if the Prevailing Bidder is not the 
Stalking Horse Bidder, shall pay the Expense Reimbursement to the Stalking Hose Bidder 
at closing. 

 
(g) The Court will conduct a Sale Hearing on November 3, 2016, at 2:45 p.m., at the Sam M. 

Gibbons United States Courthouse, Courtroom 8B, 801 North Florida Avenue, Tampa, 
Florida to consider approval of the highest and best bid and the sale of the Assets to the 
Prevailing Bidder. At the Sale Hearing, the Debtor will seek entry of an order authorizing 
and approving the sale of the Assets to the Prevailing Bidder (the “Sale Order”) and will 
request that the Sale Order become effective immediately. 

 
(h) The Prevailing Bidder will be required to close on the purchase of the Assets pursuant and 

subject to the terms set forth in its Bidder’s Agreement.  
 
(i) The Court will register the second highest Qualified Bid and Qualified Bidder (the 

“Backup Bidder”), whose Bidder’s Agreement will be a binding contract with the Debtor 
and will close in the event the Prevailing Bidder fails to consummate the acquisition of the 
Assets in accordance with the provisions described above and in any order of the Court. 
The bid of the Backup Bidder will remain irrevocable and the Debtor will retain the Backup 
Bidder’s Bid Deposit. The Debtor will notify the Backup Bidder of its intent to close with 
the Backup Bidder promptly after the Prevailing Bidder has failed to close or has been 
unable to obtain Regulatory Authority (the “Backup Bidder Notice”). Upon receipt of 
such notification, the Backup Bidder will close pursuant to its Bidder’s Agreement. 

 
(j) A Bid Deposit will be non-refundable to the Bidder in the event such Bidder’s Bid is 

approved by the Court at the Sale Hearing as the highest and best offer (i.e., the Prevailing 
Bidder) and such Prevailing Bidder fails to close on the purchase of the Assets for any 
reason not permitted by the Bidder’s Agreement of the Prevailing Bidder. In such event, 
the Bid Deposit will become property of the Debtor as agreed upon liquidated damages to 
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the Debtor and not as a penalty to the Prevailing Bidder. Otherwise, the Bid Deposit will 
be applied against the purchase price at the closing. Within two (2) business days following 
the entry of the Sale Order, SRBP will return the Bid Deposit of any Bidder (including the 
Purchaser) that is not (i) selected as having the highest and best offer at the Sale Hearing, 
or (ii) selected as the Backup Bidder. The deposit for the Backup Bidder will be returned 
to the Backup Bidder within two (2) business days following the closing with the Prevailing 
Bidder. 

 
(k) Except for the Stalking Horse Bidder, no Bidder submitting any Bid will be entitled to any 

expense reimbursement or any break-up, termination or similar fee or payment. 
 
(l) All objections to the sale of the Assets and the transactions contemplated by Sale Motion 

filed by the Debtor in the Bankruptcy Court or the Asset Purchase Agreement must be filed 
with the Court and served on the parties on or before the Bid Deadline of 4:00p.m. (EST) 
on the date that is one (1) business day before the Sale Hearing (the “Sale Objection 
Deadline”), via email transmission to Matthew B. Hale, Esquire, Stichter, Riedel, Blain & 
Postler, P.A., (Email Transmission: mhale@srbp.com) and the United States Trustee, 501 
East Polk Street, Tampa, Florida 33602 (Fax No.: 813/228-2303).
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BID PROCEDURES EXHIBIT 1 
 
 

FORM OF BIDDER’S AGREEMENT 
 
 

 
Due to its voluminous nature, a copy of the form of Bidders Agreement has been made available 
at www.srbp.com or can be requested via email to mhale@srbp.com.  A copy of the form of 
Bidders Agreement also is on file with the Clerk of Court in at Doc. No. 135. 
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EXHIBIT B 
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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
www.flmb.uscourts.gov  

 
In re: 

Chapter   11 
RAMON F. ORTIZ, D.M.D. M.S., P.A., 

Case No. 8:15-bk-10434-CPM 
Debtor. 

      / 
 

NOTICE OF PROPOSED SALE OF ASSETS OF  
RAMON F. ORTIZ, D.M.D. M.S., P.A. 

 
NOTICE IS HEREBY GIVEN that RAMON F. ORTIZ, D.M.D., M.S., P.A., as debtor and 

debtor in possession (“Debtor”), has sought the approval of the United States Bankruptcy Court 
for the Middle District of Florida, Tampa (“Bankruptcy Court”), for the sale of substantially all of 
its assets and the assumption and assignment of certain non-employment-related agreements 
therewith (the “Sale”). 

On September 20, 2016, the Debtor filed with the Bankruptcy Court a motion (the “Sale 
Motion”), seeking among other things, the authority of the Bankruptcy Court for the Debtor to sell, 
pursuant to an Asset Purchase Agreement (the “Purchase Agreement”) by and between the Debtor 
and Smile Design Palm Harbor, LLC and/or SD Palm Harbor RE, LLC or her assign (the 
“Purchaser”), the Assets (as defined in the Sale Motion), free and clear of all liens, claims, 
interests, and encumbrances, to the Purchaser in exchange for $850,000.00 in cash, pursuant to the 
terms of the Purchase Agreement.  A final form of the Purchase Agreement was filed with the 
Bankruptcy Court on September 29, 2016. The Bankruptcy Court has approved certain bidding 
procedures in connection with the Sale (the “Bidding Procedures”). 

The Debtor owns and operates a dental practice in Oldsmar, Florida.  The Debtor currently 
has 6 employees.  Further information on the Debtor’s business is available upon request in 
compliance with the Bidding Procedures. 

Prospective purchasers and other interested parties should review the Purchase Agreement, 
the Sale Motion, the Bidding Procedures, and other relevant documents on file with the Clerk of 
the Bankruptcy Court and available at www.srbp.com. Any party wishing to submit a competing 
bid (“Competing Bid”) to acquire the Assets should contact Matthew B. Hale, Esq., Stichter Riedel 
Blain & Postler, P.A., 110 East Madison Street, Suite 200, Tampa, Florida 33602  TEL: 813/229-
0144;  FAX 813/229-1811; E-MAIL mhale@srbp.com.  

An auction (the “Auction”) to consider any Competing Bids in respect of the Assets will 
be held in Tampa, Florida at 1:00 p.m. (Eastern Time) on November 2, 2016 at 10:00 a.m. at the 
offices of Stichter Riedel Blain & Postler, P.A. at 110 East Madison Street, Suite 200, Tampa, 
Florida 33602.  The Bankruptcy Court will conduct a hearing to consider approval of the Sale 
Motion, the results of the Auction, if any, and to consider any timely-filed objections thereto, at 
the Bankruptcy Court, on November 3, 2016 at 2:45 p.m. 
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